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Sir, 



J jfaptBume to lay before Vour Mqfet^ $hc 
fftstovy of a Period^ which^ if the abUitie9 of the 
Writer were equal to the dignity of the Subj€cty tvoutd 
not be unworthy the attention ofja Monarchy who is 
no less a Judge than a patron of Literary Merit. 



History chims it na &er pHrogaiive to offer in- 

structum to Kin^s^ as weUas to their people. What 

refections th^ Reign af the Emperor Charles V, 
may suggest to your Majesty ^ it becomes not me to 
conjecture. But your Subjects cannot observe the 

various calamities^ which thai Monarches ambition to 

be distinguished as a Conqueror^ brought upon his 

dominions^ without recollecting the fdicity of their 

own times^ and looking up with gratitude to their 

Sovereign^ who during the fervour of youth^ and 

amidst the career of victory^ possessed such self" 

command^ and maturity ofjudgnunty as to set bounds 
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to hu own triumphsj and prefer the bkssinga of 
peace to the splendour of military glory. 

Posterity will not only celebrate the wisdom of 
Your Mqjesty'*8 choice^ bit mil enumerate the many 
virtues^ which render Your reign conspicuous for a 
sacred regard to all the Huies incumbent on the So» 
vereign of a Free People, 

It is our happiness to feel the influence of these 

Virtues ; and to live under the dominion of a Prince, 

'^ ' who delights more in promoting the Public Welfare, 

than in receiving the just praise if his Royal Benefit- 

cence. lam, 

, Sib, 

R 

Your Majesty^b 

Most faithjkl Suhf'ect, 

And most dutiful Servant, 
William Robertsov, 
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PREFACE. 



^O period in the history of one's own country can be 
considered as altogether uninteresting. Such transac* 
lions as tend to illustrate the progress of its constitution, 
laws^ or manners^ merit the utmost attention. Even 
remote and minute events are objects of a curiosity, 
which, being natural to the human mind, the gratification 
of it is attended with pleasure. 

But, with respect to the history of foreign States, 
we must set other bounds to our desire of information. 
The universal progress of science, during the two last 
centuries, the Art of Printing, and other obvious causes, 
have filled Europe with-such a multiplicity of histories, 
and with such vast collections of historical materials, 
that the term of human life is too short for the study 
or even the perusal of them. It is necessary, then, not 
only for those who are called to conduct the alTairg of 
nations, but for such as inquire, and reason concerning 
them, to remain satisfied with a general knowledge of 
distant' events, and to confine their study of Mstory 
in detail chiefly to that period, in which the several 
States of Europe having become intimately connected; 
the operations of one power are so felt by all, as to in* 
fluence their councils, and to regulate their measures. 

Some boundary, then, ought to be fixed in order to 
separate these penods. An sra should be pbinted out 
prior to which, each country, little connected with those 
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4 PREFACE. 

around it^ may trace its own history apart ; after which> 
the transactions of every considerable nation in Europe 
become interesting and instrsctive to al. With this in- 
tention I undertook to write the history of the £m- 
FLR «R Charles V. It was during his administra- 
tion that the powers of Europe were formed into one 
great pohtical system in which each took a station^ 
wherein it has since remained with less variation, 
than could have been expected after the shocks occa- 
sioned by sa many internal revolutions, and so ma^^ 
ny foreign wars. The great events which happened 
then have not Utherta spent their force. The political 
principles and maadmB, then established^ still continue t9 
operate. The ideas eooceming the balance of pawer^ 
then introduced or rendered geaeral^ atill influence the 
councils. of nations. 

The age of Chari^cs V. may therefore be considered 
as the period 4t which the political state of Europe be* 
gaa to assume a new form« T have endeavour^ to 
render my accbunt of it, an introduction to the history 
of Europe subsequent to his reigptK While his namerouf 
Biographers describe his peraontd qualities and actions; 
while the historians of different^ countries relate occuir* 
iwnces the consequences of which were local o^transi6at> 
it hath been my purpose to record only those gitat trans* 
actions in his reign, the effects of which Were universal, 
or continue to be permanent. 

As my readears could detive little instruction from such 
a iHStory as the reigR of Charlbs V. without some in* 
fiMtnaticm eonoeming the state of Europe previous to 
the sixteenth ^ntury^ my dteice of supplying this haa 
produced a preliminary volume^ in which I have at- 
tempted to point oi«e and. to explain the great causes 
aad evtitts, to whose opemtion all the improvements in. . 
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tbe political state of Europe, from the subversion of the 
Roman Empire to the beginning of the sixteenth cen» 
tury, must be ascribed. 1 have exhibited a view of the 
progress of society in £urope> not only with respect to 
interior govemmoit^ laws^ and manners, but with rea- 
pect to the command of the national force requisite in 
foreign operations ; and I have described the political 
constitution of the principal states in Europe at the time 
when Charles V. began his reign. 

In this part of my work I have been led into seve- 
ral critical disquisitions, which belong more properly 
to the province of the lawyer or antiquary, than to that 
of the historian. These I have placed at the end 
of the first volume, under the title of Proofs and lUus* 
trations. Many of my readers will, probably, give lit- 
tie attention to such researches* To some they may, 
perhaps, appear the most curious and interesting part of 
the work. I have carefully pointed out the sources 
from which I have derived information, and have cited 
the writers on whose authority I rely with a minute 
exactness, which might appear to border upon ostenta- 
tion, if it were possible to be vain of having read books, 
many of which nothing but the duty of examining with 
accuracy whatever I laid before the Public, would have 
induced me to open. As my enquiries conducted me 
often into paths which were obscure or little frequent^ 
ed, such constant references to the authors who have 
been my guides, were not only necessary for authenti- 
cating the facts which are the foundations of my reason- 
ings, but may be useful in pointing out the way to such 
as shall hereafter hold the same course, and in enabling 
them to carry on their researches with greater facility 
and success. 

Every intelligent reader will observe one omission 
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fo niy WOfftj tiM reMon Of #lkk«h it b iieetsMrjr to «fc4 
plltih. I MVe givett ii6 tfiitduni 6f Xhb ^dnqumo of 
M^xieo mA P^Klii or €if the e^tablbhtt^t i)f thtf Spn^ 
M cdltmi^s ih th« dcTHtin^t itod isltendil d" AmerkSft. 
Thfe histoid of tll«^ 6v6^ti( I origiAftlly in€6hd«d M 
hH^ r«lil^ «n cdAsiddfM)^ length. But upon n iMt^ 
1st and tnm^ atli6kkliV6 tdndiderntioii of thid fian d' my 
^ah, I fdtthd thiif the dtisedVfeij bf the ti«W WMd ; f he 
state of Society amon^ itd lUieietlt ihhabitftfitt ; theii^ <*ha«i 
ra^ter^ minheh^i ahd Am \ the gehiUs dT EUfbpeilti set- 
fiemeht^ ih it^ vaHdU^ proVihces^ tbgether With th« itiflu^ 
ende of th^e U^ti the sysleihs of )x)tity d!r eokume^e 
In Etth^pe^ i^€!re 6ubjeds s6 splendid ilfid iAipdfiant^ 
ibki a ^perfifeial vifeW ^f them could llfibiti little ftatis^i^ 
fai^ibh ) ^d> bh the dthdr hieihd, to titaat of tiiem ^1; 
4^tebsiveiy m they merited^ mu^t (H^odace ah e))i«ode^ 
tfispit^portidhikte td the pHiicitMLl wbHt. I hAve thdli&- 
ifot-e iiesei^kl theiie foi- a sepahiie history ; whith^ if the 
f)eirfbiib2l»ce now ttffbfed tb the Public Shall leceite i(6 
^ppfdhai^, I ^ufpdse to undelrt^lte^ 

Thbugh^ By ^tling isiieh tokibideHihle but #rtad!r- 
eii ^klei9 in the reigh bf ChArlEsi ¥. I have drcUtfiu 
sinibed niy nahratidM Within mdte naftfow limited I aid 
yet per^uided^ Aoih this View bf the inleutibn and nUi. 
istare df «l^ Wbl-k Which I thought ft nete^rtuy to lay 
%eibh^ itay teadeH3> thiit ^e plati ihust iltill uppetu* tb 
them too eitetMivis^ aAd the undeHialdttg tbb Ufduous. 
i ha^ 6ftkri Ml thenl to be sb. But mj cbUvictioh bf 
the utility of 9i&ch a fen^if t)h>uipted me tb pei-setei^. 
With What fiMtoce^s I ha'^e ekeeuted it^ the Public (HUSt 
How judge. I wAit, bot Wi^bUt sb^itade^ ibr it!i dee{>- 
%ibn ^ 1^ mifch I isffiaR liiibiiiit Wiln ^ VtSBpeetful 
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A 

VIEW 

"Progress of Society in lEutopey 
SUBVERSION Qt THE ROMAN EMPIRE, 

vo tas ftB«iJiiri«re oar tbx. 

SIXTEENTB CtlNTVRY. 



SECTION I. 

Wiefi^ of the IPtogretn of Society in Ewrope, uriik re* 
epect to ttwtftoT xjo/eermt^ewi^ LoiMf onci JvmiMrj* 

X WO great revolutionft hftYe hcLppeneA in the politi- 
tu stBtte, tma in nie manners of Ettropettn nations. 
The finst was octasioned by the progress of ihe Roman 
power ; the second by the sabYetsion of it. When the 
spifit of conquest led the armies of Rome beyond the 
Al|Ks^ Hhey lound ail the countries which they raradedy 
inhabited by people whom they denounnstted barbarians^ 
fyut who Were nevetthefess br&re ftnd independent. 
These deluded th€nr ancient posscsssions with obstinate 
vaknir. h was by the superiority of their discipline^ 
Hkther thscn th&t of thehr courage, that ^e-R«mans gain- 
ed any advMiti^ o^er them. A single battle did not> 
ttS anvong the effemhiate inhabitants of Asia^ decide the 
fiite of a state. The vanquished people resumed their 
tatns with Hresh spirit^ Bud tbeir undisciplined v&hrar, a* 



8 A VIEW OF THfi I I. 

nimated by the love of liberty, supj^ied the want of 
conduct as well as of union. During those long and 
fierce struggles for dominion or independence, the coun- 
tries of Europe were successively laid waste, a great part 
of their inhabitants perished in the field, many were 
carried into slavery^ and a feeble remnant, incapable of 
further resistance, submitted to the Roman power. 

The Romans having thus desolated Europe, set them- 
selves to civilize it. The form of government which 
they established in the conquered provinces, though se- 
vere, was regular, and preserved public tranquility ^\s 
a consolation for the loss ot liberty, they communicat- 
ed their arts, sciences, language, and manners, to their 
new subjects. Europe began to breathe, and to recover 
strength after the calamities which it had undergone ; 
agriculture was encouraged ; population increased ; the 
ruined cities were rebuilt; new towns were founded ; an 
appearance of prosperity succeeded, and repaired, in 
some degree, the havoc of war. 

This state, however, was far from being happy or fa- 
voiurable to the improvement of the human mind. Th^ 
vanquished nations were disarmed by their conquerors, 
and overawed by soldiers kept in pay to restrain them. 
They were given up as a prey to rapacious governors, 
who plundered them with impunity ; and were drained 
of their wealth by exorbitant taxes, levied with so little 
attention to the situation of the provinces, that the im- 
positions were often increased in proportion to their in- 
ability to support them. They were deprived of their 
most enterprising citizens, who resorted to a distant ca- 
pital in quest of preferment, or of riches ; and were ac- 
customed in all their actions to look up to a superior, 
and tamely to receive his commands. Under so many 
depressing circumstances, it was hardly possible that 
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ihey ccndd retain T^oiir or geseroMty of nnod. The 
viaitiai and independetit spitit, which hid diatingiiiilied 
their ancestora^ beoarae^ va a ijreat itteaaiirit^ extinct i^ 
mong aH the peofile fidi|ected to the Botautytke ; th^ 
lost not only the habit but OYon ihm CBipmatf of deciding 
for themaelves, or of acting firom the impolfle of dieir 
own minds ; and the dominions of the Romans, HkB 
that of all ^rreat empires^ degraded aad deband tbe hu- 
man species ^AJ* 

A society in ^such m slate coald not subsist long. 
Ther^ were defects in the Roman goTemnient, even in 
its most pei&ct ktmt which threatened its dissolotton. 
Time ripened tiiese originai seeds of eormptionf and 
pive birth to onsny new disoiders. A constitution, un^ 
sound, and worn oat, must have fiillen into pieces ef i^ 
self, without any extefnal shock. The violent ir n ipti on 
of the Goths, Vandals, Huns, and other barbarians, has- 
tened' this event* and pnecipitaled the downful of the 
CBDpire. NeW'natiohB seemed tO-arise, and to rush fruia 
unknown regions, in order to take vengeance on theRo- 
■SBhe for the cihnUities which they had inflicted -On 
mankind* These fierce tribes jeither inhabited the v»- 
f iOtta pravtnoes in Oenaany which had never been sub- 
dued by the Romans, or were scattered over those vast 
countries in the north of Europe^ and north*west of A^ 
eia, which are now occupied fay the Danes, the Swwdes, 
the Poies, the subjects of the Russian empire, and the 
Tartars. Their condition and transactions, previons So 
their usvanon of the empire, are but little known.  Al- 
most all our information with respect to these is derived 
from th^ Romanii ; and as they did not penetrate lar inn 
to countries, which were at that time uncultivated and 
unidviting, thd accounts of their original State given fay 

. (A] NOTt I, 
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the Roman historians are extremely imperfect. The 
rude inhabitants themselves, destitute of science as wcsll 
as of records, and without leisure or curiosity to inquire 
into renAote events, retained, >pfarhapS9 some indisttnct 
memory of recent occurrences, but beyond these^ all was 
buried in oblivion, or involved in darkness and iti fable 

The prodi^us swarms which poured in upon the 
empire from the beginning of the fourth century to the 
final exUiiction of the Roman power* have given rise to 
an opinion that the countries whence they issued were 
crowded with inhabitants : and various theories have 
been formed to account for siich an extraordiiiary de« 
gree of population as haih produced these countries the 
Jijppellation of The Storehouse of Nations. But if we 
ccmsider, that the nations possessed by the people who 
invaded the empire were of vast extent ; that a great 
part of these was covered with woods and marshes ; that 
some bf the most considei^able of the barbarous nations 
subsisted entirely by hunting or pasturage, in both which 
statbs of society large tracts of land are required for 
maintaining a few inhabitants $ and that all of them 
were strangers to the arts and industry, without which 
population cannot increase to any great degree, we must 
conclude, that these countries could not be so populous 
in ancient times as they are in the juresent, when they 
still continue to be less peopled than any other part of 
Europe or of Asia. 

But the same circumstances that prevented the bar- 
barous nations from becoming populous, contributed' to 
inspire, or to strengthen, the martial spirit by which 
they were distinguished. Inured by the rigour of their 
dirnate^ or the poverty of their soil^ to hardships which 
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raidenedf their bodies firm and their: mmdi vigorous i - 
accustomed to a course, of life which was acoutinual pre« . 
paration for action ; and disdaining eveiy occupfttion 
but that of war or of hunting ; they undertook^ and pro* • 
secuted their military enterprizes with an ardour and 
impetuosity of which men softened by the refinements 
of more polished times can scarcely form any idea [[C]]. 
Their first inroads into the empire proceeded rather 
from the love of plunder than from the desire of new 
settlements. Roused to arms by some enterprising or 
popular leader J they sallied out of their forests 3 broke 
in upon the frontier provinces with irresistible violence ; 
put all who opposed thism to the sword; carried off 
the most valuable effects of the inhabitants ; dragged 
along multitudes of captives in chains ; wasted all be« 
fore them with fire and sword and returned in triumph 
to their wilds and fastnesses. Their success^ together 
with the accounts which they gave of the unknown 
conveniences and luxuries that abounded in countries 
better cultivated^ or blessed with a milder climate than 
their own^ excited new adventurers^ and exposed the 
frontier to new devastations. 
When nothing was left to plunder in the adjacent pro* 
vinces> ravaged by frequent excursions, they marched 
farther from home, and finding it difficult, or dangerous 
to return, they began to settle in the countries which 
they had subdued. The sudden and short excursions 
in quest of booty, which had alarmed and disquieted 
the empire, ceased ; a more dreadful calamity impended. 
Great bodies of armed men, with their wives and chil« 
dren, and slaves and flocks, issued forth like regular co^ 
looies, in quest of new settlements. ' People who had no 
cities, and seldom toy fixed habitation, .were so little 

[cj NoT» HI. 
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iittMiied to tlieirni^ve soil; th«t thej migrated withottt 
rvliiotMios fraiiv one place to another. New adventurers 
fcdlbtraKl them. The luids which fhey deserted were 
oecupifld by more remote trtfoes of barbarian j?. These, 
in their tunn, pushed forward into more fertile countries, 
and» ItlDe a torrent continuaHy increasing, rblM on, and 
swept erery thing before them. In less than two cen* 
tttries from their first irruption, barbarians of various 
names and lineage, plundered and took possession of 
Thrace, P^nnonia, Gkul, Spain, A&ica, and at last of 
haly, amd Rome itself. The vast fabric of the Bomet^ 
power, which it had been the work of ages to perfect, 
was in that short period overturned from the foundation. 
'. Miiny concurring causes prepared the wiay for this 
great revolution, and ensured success to the nations 
which itivaded the empire. The Roman commonwealth 
had conquered the worid by the wisdom of its civil max- 
ims, and the rigour of its military (Kscipline. But, un- 
der the emperors, the former were fbrgotten or despis- 
ed, and the latter was gradually relaxed. The armies 
of the empire in the fourth and fifth centuries bor^ 
scarcely any resemblance to those invincible legions 
whiQh had been victorious wherever they marched. In- 
stead of freomen> who vohxntarily took arms for the love 
ofglmy, or of their country, provincials and barbarians 
were bribod or forced into service. These were too 
foebte, or too proud to submit to the fkttgue of military 
duty. They even complained' of the weight of their de- 
fensive armour as intolerable, and laid it aside. Infan- 
tpy, from which the armies of ancient Rome derived their 
vigour and stability, fell into contempt; the effeminate 
and undisciplined soldiers of later times could hardly be 
hfought to venture into the field but on horseback; 
These wretched troopi, howeVei!^ were the only guardi- 
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ans of the empire. The jealousy of despotism had de« 
piived the people of the use of arms ; and subjects opi 
jH-essed and rendered incapable of defending themselves^ 
had neither spirit nor inclination to resist their mvad« 
ers^ from whom they had little to fear, because their 
condition could hardly be rendered more unhappy. At 
the same time that the martial spirit became extinct, 
the revenues of the empire gradually diminished. ' The 
taste :fi>r the luxuries of the east increased to such a pitdh 
in the Imperial court, that great sums were carried int6 
India, from which, in the channel f3^ commerce, money 
never returns. By the large subsidies paid to' the bar- 
barous nations, a still greater quantity of specie was with- 
drawn from circulation. The frontier provinces, wasted 
by frequent incursions, became unable to pay the cus- 
tomary tribute ; and the wealth of the world, which had 
long centered in the capital of the empire, ceased to 
flow thither in the same abundance, or was diverted into 
other channels. The limits of the empire continued to 
be as extensive as ever, while the spirit requisite for its 
defence declined, and its resources were exhausted. A 
vast hody, languid and almost unanimated, became inca- 
pable of any effort to save itself, and was easily over* 
powered. The emperors, who had the absolu'^e direc- 
tion of this disordered system, sunk in the softness of 
Eastern luxury, shut up within the walls of a palace, 
ignorant of war, unacquainted with affairs, and governed 
entirely by women and eunuchs, or by ministers equally 
-effeminate, trembled at the approach of danger, and, un- 
der circumstances which called for the utmost vigour in 
counsel, as well as in action, discovered ail the impotent 
irresolution of fear and of folly. 

In every respect the condition of the barbarous na- 
tions was the reverse of that of the Romans. Among 
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the former, the martial spirit was in full vigour ;. their 
leaders were hardy and enterprising ; the arts which had 
enervated the Romans were unknown ; and such was the 
nature of their military institutions, that they brought 
forces into the field without any trouble, and supported 
them at little expence. The mercenary and effeminate 
troops stationed on the frontier, astonished at their 
fierceness, either fled at their approach, or were routed 
on th.e first onset. The feeble expedient to which the 
emperors had resource of taking large bodies of the bar- 
barians into pay, and of employing them to repel new 
invaders, instead of retarding, hastened the destruction 
of the empire. These mercenaries soon turned their 
arms against their masters, and with greater advantage 
than ever, for, by serving in the Roman armies, they 
had acquired all the discipline, or skill in war, which the 
Romans still retained ; and, upon adding these to their 
native ferocity, they became altogether irresistible. 

But though from these, and many other causes, the 
progress and conquests of the nations which over-ran 
the empire became so extremely rapid, they were ac- 
companied with horrible devastations, and an incredible 
destruction of the human species. Civilized nations, 
which take arms upon cool reflection, from motives of 
policy or prudence, with a view to guard against some 
distant danger, or to prevent some remote contingency, 
carr}^ on their, hostilities with so little rancour or ani- 
mosity, that war among them is disarmed of half its 
terrors. Barbarians are- strangers to such refinements. 
They rush into war with impetuosity, and prosecute it 
with violence. Their scde object is to make their ene- 
mies feel the weight of their vengeance ; nor does their 
rage subside until it be satiated with inflicting on them 
every possible calamity. It is with such a spiiit that 



§ !• STATE OF BDROPfe. 15 

the savage tribes in America carry on their petty wars. 
It was with the same spirit that the more powerful and 
no less fierce barbarians in the north of Europe^ and of 
Asia^ fell upon the Roman empire. 

Wherever they marched, their route was marked with 
blood. They ravaged %r destroyed all around them.* 
They made no distinction between what was sacred, and 
what was pro^e. They respected no age, or sex, or 
rank. tVhat escaped the fury of the first inundation^ 
perished in those' which followed it. The most fertile 
and |x>pulous provinces were converted into deserts, in 
which were scattered the ruins of villages and cities^ 
that afforded shelter to a few miserable inhabitants 
whom chance had preserved, or the sword of the ene« 
my, wearied with destroying, had spared. The conquer- 
ors who first settled in the countries which they had 
wasted, were expelled or exterminated by new invaders^ 
who, coming from regions farther removed from the ci- 
vilized parts of the world, were still more fierce and ra- 
pacious. This brought fresh calamities upon mankind, 
which did not cease until the north, by pouring forth 
successive swarms was drained of people, and could no 
longer furnish instruments of destruction. Famine and 
pestilence, which always march in the train of wa£y 
when it ravages with such inconsiderate cruelty, raged 
in -every part of Europe, and completed its sufferings. 
If a man were called to fix upon the period in the histo* 
ry of the world^^ during which the condition of the hu- 
man race was most calamitous and afflicted, he would^ 
without hesitation, name that which elapsed from the 
death of Theodosius the Great, to the establishment of 
the Looibards in Italy *. ' The contemporary authors, 

* Theodosius died A. D. 395, the reign of Alboinus in Lom- 
bardy b^an A. D. 571 ; so that this period was 176 yeara. 
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who jbebeld that scene of desolatioo, labour and are at a 
loss for expressions to describe the horror of it. The 
Scourge of God, the Destroyer of Nations, are the dread- 
ful epithets by which they distinguish the most noted of 
tfctf barbarous leaders ; and they compare the rufn which 
they had brought on the world, to the havoc occasioned 
by earthquakes, conflagrations, or deluges, the most for- 
Riidable and fatal calamities which the imagination of 
man can conceive. 

But no expressions can convey so perfect an idea of 
the destructive prc^ess of the barbarians as that which 
must strike an attentive observer when he contemplates 
the total change, which he will discover in the state of 
Europe, after it began to discover some degree of tran- 
quillity, towards the close of the sixth ccntujy. . The 
Saxons were by that time masters of the soiiithem/ and . 
more fertile provinces of Britain; the' Franks of Graul; 
the Huns of Pannonta ; the Goths of Spain ; the^Gotha 
and Lombards of Italy and the adjacent provinces. Ve- 
ry &int vestiges of the Ronun policy^ jurisprudence^, 
arts, or literature remained. New forms of govern<«. 
ment, new laws,, new manners, new dresses^ new languar* 
gea, and new names of men and countries, were every 
where introduced. To make a great or sudden altera- 
tion with rei^pect to any of these, unless where the an« 
cient inhabitants of a country have been almost totally* 
exterminated, has proved an undertaking beyond the 
power of the greatest conquerors C!D]]. The great 
change which the settlement of the barbarous nations 
occasioned in the state of Europe, may therefore be CQii<* 
sidered as a more decisive proof than even the testimony 
of oontempofary historians, of the destruetive violence 

[D] Note IV. 
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with which these invaders carried on their conques-ts, and 
of the havoc which they had made from one extremity 
of this quarter of the globe to the other CE]]. 

In the obscurity of the chaos occasioned by this ge- 
neral wreck of nations, we must search for the seeds of 
order, and endeavour to discover the first rudiments of 
the policy and laws now established in Europe. To this 
source the historians of its different kingdoms have at- 
tempted, though with less attention and industry than 
the importance of the enquiry merits, to trace back the 
institutions and customs peculiar to their countrymen. 
It is not my province to give a minute detail of the pro- 
gress of government and manners in each particular na- 
tion, whose transactions are the object of the following 
history. But, in order to exhibit a just view of the state 
of Europe at the opening of the sixteenth century, it is 
necessary to look back, and to contemplate the condition 
of the northern nations upon their first settlement in 
those countries which they occupied. It is necessary to 
mark the great steps by which they advanced from bar- 
barism to refinement, and to point out those general 
principles and events which, by their uniform as well as 
extensive operation, conducted all of them to that de- 
gree of improvement in policy and in manners which 
they had attained at the period when Charles V. began 
his reign. 

When nations subject to despotic government make 
conquests, they serve only to extend the dominion, and 
the power of tHeir master. But armies composed of free- 
men conquer for themselves, not for their leaders. The 
people who overturned the Roman empire, and setiled in 
its various provinces, were of the latter class. Not only 

[E] NOTJE V. 
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the different nations that issued from the north of Eu- 
rope^ which has always been considered a3 the seat of li- 
berty^ but the Huns and Alans who inhabited part of those 
countries, which have been marked out as the peculiar 
region of servitude *, enjoyed freedom and independence 
in such a high degi-ee as seems to be scarcely compat- 
ible with a state of social union^ or with the subordi- 
nation necessary to maintain it They followed the 
chieftain who led them forth in quest of new settle? 
men ts, not by constraint, but from choice ; not as soldiers 
whom he could order to march, but as volunteers who 
offered to accompany him [[F^. They considered their 
conquests as a common property, in which all had a title 
to share> as all had contril)uted to acquire them [[G]]. 
In what manner, or^by what principles, they divided 
among them tKe lands which they seized, we cannot 
now determine with any certainty. There is no nation 
in Europe whose records reach back to this remote pe- 
riod ; and there is little information to be. got from the 
uninstructive and meagre chronicles, compiled by writr 
ers ignorant of the true end, and unacquainted; witb th^ 
proper objects, of history. 

This new division of property, however, together with 
the maxims and manners to which it gave rise, gradu- 
ally introduced a species of government formerly un<» 
known. This singular institution is now distinguished 
by the name of the Feudal System : and though the bar- 
barous nations which frame J it settled in their new ter- 
ritories at different times, came from different countries^ 
spoke various languages, and were under the command 
of separate leaders, the feudal policy and laws were 

' • De Tesprit des loix, liv. 1 7. eh. 3. 
-[F] Note VI.. IG] Note VII. 
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tablisbed, with Httle variation, in every kingdom of Eu* 
rope. This amazing uniiormity hath induced some au* 
thora * to believe that all these nations, notwithstanding 
so many apparent drcumstanees of distinction^ were Om 
riginally the same people. But it may be ascribed, with 
greater probability, to the similar state of society and of 
manners to which they were accustomed in their native 
countries, and to the similar situation in which they 
found themselves on taking possession of their new do*< 
mains« 

As the conquerors of ^rope had their acquisitions to 
maintain, not only against such of the ancient inhabi- 
tants as they had spared, but against the more formidable 
im-oads of new invaders, self-defence was their chief care 
and seems to have been the chief object of their first in- 
stitutions and policy. Instead of those loose associfti* 
tions, which, though they scarcely diminished their per- 
sonal independence had been sufficient for their secu- 
rity while they remained in their original countries^ they 
saw the necessity of uniting in more close confederacy! 
and of relinquishing some of their private rights in order 
to attain public safety. Every freeman^ upon receiving 
a portion of the. lands which were divided, bound him- 
self to appear in arms against the enemies of the com- 
munity. This military service was die condition upon 
which he received and held his lands; and as they 
were exempted from everv other burden, that tenure, a- 
mon^f a warlike people, was deemed both easy and ho- 
nourable. The king, or general, who led them to con* 
quest, continuing still to be the head of the colony, had, 
of course, the largest portion allotted to him. Having 

* Procop. de bello VandaL ap. Script. Bjz. edit. Ven. vol. 
5. p. 345. , 
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thus acquired the means of rewarding past services, as 
well as of gaining new adherents, he parcelled out his 
lands with this view, binding those on whom they were 
bestowed to resort to his standard with a number of 
men in proportion to the extent of the territory which 
they received, and to bear arms in his defence. His 
chief officers imitated the example of the sovereign, and, 
in distributing portions of their lands among their de- 
pendents, annexed the same condition ^the grant. 
Thus a feudal kingdom resembled a military establish- 
ment, rather than a civil institution. The victorious 
army, cantoned out in the country which it had seized, 
continued ranged under its proper officers, and subor- 
dinate to military command. The names of a soldier 
and of a freeman were synonymous *. Every proprietor 
of land, girt with a sword, was ready to march at the 
summons of his superior, and to take the field against 
the common enemy. 

But though the feudal policy seems to be so admirably 
calculated for defence against the assaults of any foreign 
power, its provisions for the interior order' and tran- 
quillity of society were extremely defective. The prin- 
ciples of disorder arid corruption are discemable in that 
constitution under its best and most perfect form. They 
soon unfolded themselves, and, spreading with rapidity 
through every part of the system, produced the most 
fatal effects. The bond of political union was extreme- 
ly feeble; the sources of anarchy were innumerable. 
The monarchial and aristocratical parts of the constitu- 
tion, having no intermediate power to balance them, 
were perpetually at variance, and justling with each 
other. The powerful vassals of the crown soon extort- 

• Du Cange Glossar. voc MUes» 
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ed a confirmation for life of those grants of land, which 
being at first purely gratuitous^ had been bestowed only 
during pleasure. Not satisfied with this^ thej prevailed 
to have them, converted into hereditary possessions. 
One step more completed their usurpations^ and render* 
ed them unaJienabie [[H]]« With mi ambition no less 
enterprising, and more preposterous^ they appropriated' 
to themselves titled of honour, as well as offices of power 
(M* trust. These personal marks of distinction, which 
the public admiration bestows on illustrious merit, or 
which the public confidence confers on extraordtnaiy a* 
NHties, were annexed to certain fiimilies, and. transmit 
ted like fiefs, from father to son, by hereditary right* 
The crown vassals having thus secured the possesaioa 
oi their lands and dignities, the nature of the feudal in* 
stitntioDSy which though founded on subordination veig* 
ed to independence, led thexa to new, and still more 
dangerous encroedhmen^ on tfaet prerogatives of the so* 
vereignf They obtained the pow^ of supneme jorisdio* 
tion, both civil and criminal, within their own territories ; 
the ri^ifit of coining money ; together with the privilege 
ef carrying on war agamst their private enemies, in their 
own name, and by their own authority. The ideas of 
political sobfection wore almost entirely lost, and fine* 
quentjy. scarce any. appearance of feodal sid^disiation 
remained '■ Nobles, who had acquired soch enormous 
power, scorned to consider themaeWes as subjects. Thiej 
a^»red openly at being independemts'the bonds which 
connected the. principal members, of/tlie constitution 
with the.crown, were dissolved. : Ai kingdom, ooB8idei>i 
abis in name and in extent, was broken into as many 
s^iaratei principalities as it contained ^ p(»w«rfal barons. 

(BlNoTsTW. 
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A thousand causes of jealousy and discord subsisted 
among them, and gave rise to as many wars. Every 
country in Europe, wasted or kept in continual alaruA 
during these endless contests,, was filled with castles and 
places of strength erected for the security of the inhabi- 
tants; not against foreign force, but against internal hos« 
tilities. An universal anarchy, destructive, in a great 
measure, of all the advantages which men expect to de- 
rive from society, prevailed. The people, the most nume- 
rous as well as the most useful part of the community, 
were either reduced to a state of actual servitude, or 
treated with the same insolence and rigour as if they 
bad been degraded into that wretched condition ZX2* 
Tiie king^ stripped of almost every prerogative, and 
without authority to enact or to execute salutary laws, 
could neither protect the innocentv nor punish the guil- 
tyw The nobles, superior to ' all restraint^ harassed 
each other with perpetual wars, oppressed their fellow 
subjects, and humbled or insulted their sovereign. To 
crown all, time gradually fixed, and rendered venerable' 
this pernicious system, which violence had established. 
Such was the state of Europe with respect to the in- 
terior administration of government from the seventh to 
the eleventh century. All the external operations of its 
various states, during this period, were, of course, ex- 
tremely feeble. A kingdom dismembered, and torn 
with dissenision, without any common interest to rouse, 
or any common head to conduct its force, was incapable 
of acting with vigour. Almost all the wars in Europe, 
during the ages which I have mentioned, were trifling, 
indecisive, and productive of no considerable event. 
.They resembled the short incursions of pirates or ban- 

[I] NoTx rs. 
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ditti> rather than the steady operations of a regular 
army. Every baron, at the bead of his vassals, carried 
on some petty enterprize, to which he was prompted 
hy his- own ambition or revenge. The state itself> des- 
titute of union, either remained altogether inactive, or 
if it attempted to make any effort, that served only id 
discover its impotence. The superior genius of Charle- 
magne^ it is true, united - all these disjointed and dis- 
cordant members^ and forming them again into one 
body, restored to government that degree of a<;^ivity 
which distinguishes his reign, and renders the transac- 
tions of it objects not only of attention but of admira- 
tion to more enlightened times. But this state of union 
end vigour, not being natural to the feudal government, 
was of short duration. ImmecHately upon his death, 
the spirit which animated and sustained the vast system 
which he had established^ being withdrawn, it broke 
into pieces. All the calamities which flow from anarchy 
and discord, returning with additional force, afflicted 
the different kingdoms into which his empire was split. 
From that time to the eleventh century, a succession 
of uninteresting events; a series of wars, the motives 
as well as the consequences of which were unimportant, 
fill and defortn the annals of all the nations in Europe. 
To these pernicious effects of the feudal anarchy may 
foe added its fatal influence on the character and improve- 
ment of the human mind. If men do not enjoy the pro- 
tection of regular government, together with the expec- 
tation of personal security, which naturally flows from 
it, they never attempt to make progress in science, nor 
aim at attaining refinement in taste or in manners. That 
period of turbulence, oppression, and rapihe, which I have 
described, was ill suited to favour improvement in any 
of these. In less than a century after the barbarous na» 
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tions settled in their new conquests^ almost aH the efeets 
of die knowledge and civility^ which the Romans hod 
ijpFead through Europe^ disappeared. Not only the arts 
of elegance^ which minister to luxinry^ and are support- 
ed by it^ but many of the aseful arts^ without whidi 
life can scarcely be considered as comfortable^ were ne- 
glected or lost. Literature, science, taste, were words 
little in use during the ages which we are contemplating ; 
<3r, if they occur at any time, eminence in them is as<» 
cribed to persons and productioris so contemptible, that 
it appears their true import was little understood. Per- 
sons of the highest rank, and in the most eminent sta- 
tions, could not read or write. Many of the clergy did 
not understand the breviary which they were obliged 
daily to recite ; some of them could scarcely wad it ^K]. 
The memory of past transactions was, in agreat«degree, 
lost, or preserved in annals filled with tri'fling events, 
or legendary tales. Even the codes of laws, published 
by the several nations which established themselves in 
the different countries of Europe, lell into disuse, while, 
in their place, customs, Tague and capricious, were sub- 
-stituted. The human mind, neglected, uncultivated, 
jind depressed, continued in the most profound igno- 
rance. Europe, during four centuries, .produced few 
authors who merit to be read, -either on account of the 
^egRBce of their composition, or the justness and no- 
velty of their sentiments. Thei'e are few inventions, 
useful or ornamental to society, of which that long pe- 
riod can boast. 

(Even the Christian religion, though its precepts are 
delivered, and its institutions are fixed in scripture^ with 
a precision which should have exempted them from be- 

[K]NoteX. 
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ing jnisinterpreted or corrupted, degenerated, during 
those a^ of darkness^ into an illiberal superstition* 
The barbarous nations, ii^hen converted to Christianity, 
changed the object, not the spirit, of their religious 
vorship. They endeavoured to conciliate the favour of 
the Uxi£ God by means not unlike to those which they 
had employed in order to appease their false deities. 
Instead of aspiring to sanctity and virtue, which alone 
can render men acceptable to the great Author of order 
and of excellence, they imagined that they satisfied 
every Obligation of duty, by a scrupulous observance of 
external ceremonies \yJ2* Religion, according to their 
conception of it, comprehended nothing else; and the 
rites, by which they persuaded themselves that they 
should ^in the fiivour of heaven, were of such a nature 
as might have been expected from the rude ideas of the 
ages which devised and introduced them. They were 
^ther so unmeaning as to be altogether unworthy of the 
Being to whose honour they were eonsecrated ; or so 
absurd as to be a disgrace to leason and humanity C^!3« 
Charlemagne in France, and Alfred the Great in £ng« 
land, endeavoured to dispel this darkness, and gave 
their subjects a short glimpse of light and knowledge. 
But the ^Boranoe of the age was too powerful for their 
efforts and institutions. The darkness returned, and 
settled ov^ Europe more thick and heavy than before* 
As the inhabitants of Europe, during these centuries, 
were strangers to the arts itehieh embellish a polished 
age, they wens destitute of the virtues which abolmd 
among people wtM» continue in a simple state. Force of 
mind, a sense of pet^onai dignity, gallantry in enter* 
prise, isuriiicible perseyieranee. in execution, contempt 

EI^NoTsXI. (M]NotbXIL 
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of danger and of death, are the characteristic virtues of 
uncivilised nations. But these are all the offspring of 
equality and independence, both which the feudal insti« 
tutions had destroyed. The spirit of domination cor* 
rupted the nobles ; the yoke of servitude depressed the 
people ; the generous sentiments inspired by a sense of 
equality were extinguished^ and hardly any thing re- 
mained to be a check on ferocity and violence. Humaii 
society is in its most corrupted i^tate, at. that period 
when men have lost their original indepeadenpe and 
simplicity of manners, but have not attained that de- 
gree of refinement which introduces a sense of decorum 
and of propriety .in conduct^ as a restraint oh ^ose 
passions which lead to heinous crimes. Accordingly^ 
a greater number of tbp^e atrocious actions, which fill 
the mind of man with astonishment and horror, occur 
in the history of the centuries under review,, than.ia 
that of any period of the same extent in. the annals of 
£urope« If we open the history of Gregory of TouxSji 
or of any contemporary author, we meet with a series 
of deeds of cruelty, perfidy; and revenge, so wild and 
enormous as almost to exceed belkf. 

But, according to the observation of an elegant and 
profound historian *, there is an ultimate point of de- 
pression, as well as of exaltation, from which' human 
affairs naturally return in. a contrary progress, and be- 
yond which they never pass either in their advance- 
ment or decline. When :defects, either in the £&rm or 
in the administration of govemnient, occasion •such 
disorders in society as are excessive. and intolerable, it 
becomes the common interest to discover and to apply 
such remedief as will most ^ectually remove them* 

* , HvaoG^B History of England, vol ii» p. 441 • 
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Slight inconveniences may be long overlooked or en* 
dured ; but when abnses gtow to a certain pitch, the 
society must go to ruin, or must attempt to reform 
them. The disorders in- the feudal system, together 
with the corruption of taste and manners consequent 
upon these, which had gone on increasing during a long 
course of years, seemed to have attained their utmost 
poiiit of exctss towards the dose of the eleventh century. 
From that eeraj we may date the return of government 
and manners in a contrary direction, and can trace a 
succession of causes and events whieh contributed> some 
with ia nearer and more conspicuous, others with a more 
remote and leas perceptafole influence, to abolish con* 
fusion and barbarism, and to introduce order, regularity, 
and refinement. 

' In pointing out and eiqplaining these causes and 
events^ it is not necessary to observe the order of time 
with a chronological accuracy ; it is of more importance 
to keep in view their mutu^ connesdon and dependence, 
and to show how the operation of one event, or one 
cause, prefpared the way for' another, and augmented 
its influence. We have hitherto been contemplating 
the progress of that darkness, which spread over Eu- 
rope, from its first approach, to the period of greatest 
obscuration $ a more pleasant exercise begins here ; to 
observe the first dawnings of returning light, to mark 
the various accessions by which it gradually increased 
and advanced towards the ftill splendour of day. 

I. The' Crusadi^, or expeditions in order to rescue 
ilhe Holy Land out of the hands of infidels, seem to be 
the first event that roused Europe firom the lethargy in 
which it had been long sunk, and that tended to intro- 
duce any considerable change in government or in n an- 
ners. It is natural to the human mind to view, those 
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fAace$ which have heea didtiagiiisbed by beii^ tihe resi'^ 
dcnce of any illufitrioua personage, or the scene of any 
great traasaclioDj with eome degree of delight and veno^ 
ration. To this priuciple Big«t be ascribed the supev^ 
^titious devotion with wh»ch ChrisitianSy from the earliest 
ages of the ehurebi wei^ accustomed to visit that Gotnk* 
try which the Almighty bad seiectftd as the inheritanco 
of his favourite peopfej and in whi^htheSon of God had 
accomplished the redemption of mAnUnd. Am this diSi^ 
tant pilgrims^ could «ot be performed without copsider* 
able expellee^ iatigi^> tuid danger, it ai^peared the ao^ 
meritorious, and became to bo considered as. an expiation 
for almost every crime. An opimon which spread wtth 
n^Hdity over Europe abDut the close of the tendi and 
beginning of the eleventh' century, and which gained 
universal credits wonderfuUy 4ugmented the number of 
credulous pilgrims,. and increased the ardour wkh whtcii 
they undertook this useless voyage. The thousand 
years, mentioned by St. John *, w0re siippo$ed to be 
accomplished^ and the end of the world to be at hand* 
A general consternation seij^ ma»kind ; many relinr 
quisbed their possessions; and abandoning their friends 
and families, hurried with i^eeipitgdon to the Hafy 
Land, where they imagined that Christ would quiddy 
appear to judge the world t. While Pdestine continued 
subject to the Cahphs, they had encottrc^;ed the resort 
of pilgrims to Jerusalem $ and considered this as a ben0>- 
ficial species of commerce, which brought into tbeir do« 
minions gdld and silver^ and carried nothing out of 

• BeveL zx. 8, 3, 4 

f Chronic. WilL GodelH ap. Boquet Becueil des Hstoriens 
de France, tom. x. p. 262. Vita Abbonis* ibid, j^ 339. 
Chronic. S. Pantaleonis ap. £ccard. Corp. Scrip, medii sevi« 
voL i p. 909. AuoaUsta Sixo^ ibad. 676* 
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them but relics and consecrated trinkets. Bat the Turks 
having conquered Syria about the middle of the eleventh 
centaryy pilgrims were exposed to outrages of every 
land from these fierce barbarians *. This change hap- 
pening precisely at the juncture when the panic terror^ ' 
which' I have mentioned^ rendered pilgrimages most 
frequent^ filled Europe with alarm and indignation. 
'Bvery person^ who returned from Palestitie related the 
^kmgers which he had encountered^ in visiting the holy 
dty^ and described with exaggeration the cruelty and 
vexations «yf the Turks. 

When the minds of men were thus prepared, the zeal 
of a ^atical monk, who conceived the idea of leadii^ 
ail the forces of Chrbtendom against the infidels, and 
of driving l^m out of tfte Hc^ Land by violence, waa 
-^sufficient to give a beginning to iJiat wild enterprise* 
Peter the hermit, for that was the name (^ this martial 
-apostle, ran from province to province wHh a crucifix 
in his hand, exciting princes and people to this Holy 
War, and wherever he camd kindled the same enthus^ 
astic ardoiir for it with which he himself was animated. 
Thie council (Of Placefitia, where upwards of thirty thou- 
oatid persons were assembled, pronounced the seheme to 
have been suggested by the immediate inspiration of 
heav^i. In the council of Clermont, still more nume* 
rous, as soon ias the measure was proposed, all cried out 
with one voice, *' It is the will of God." Persons erf 
all rsuks catched the contagion; not only the gallant 
nobles of that age, with their martial followers, whom 
we may suppose apt to be allured by the boldness of a 
romantic ent^prise, but men in the more humble and 

* Jq. 0an. Scboepfiini de sacris GaOorum in oriehtem ^x- 
peditionibus, p. 4* Argent. 1726, 4tOk 
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pacific stations of life ; ecclesiastics of every oriat, and 
even women and children^ migaged with eranlation in 
an undertaking^ which was deemed sacred and merits* 
rious. If we may believe the concurring testimony of 
contemporary authors, six millions of persons assumed 
the cross *, which was the badge that distinguished such 
as devoted themsd ves to this holy warfare. All Europe, 
says the Princess Anna Comnena, torn up from the 
foundation^ seemed ready to prdcipitste itself in one 
united body upon Asia t. Nor did the iumes of this 
enthusiastic zeal evaporate at once: the f^rensy was as 
lasting as it was extravagant. - During two centuries^ 
Europe seems to h«ve had no o!:ject but to recover^ or 
keep possession of, the Holy Lend ; and through that 
period vast armies continued to march thither [[S]]. 

The first efforts of valour, animated by enthusiasm, 
were irresistible; part of the lesser Asia, all Syria and 
Palestine, were wrssted from the infidels } the banner 
0f the cross was dtplayed on Mount Sion; Constantino* 
pie, the capital of the Christian empire in the Eas^ 
Was afterwards seised by a body of those adventurer^ 
vho had taken arms against the Mahometans, and an 
earl of Flanders, and his descendants, kept possession 
of the imperial throne during half a century. But 
though the first impression of the Crosadeni was so un^ 
expect^ that they made their conquests with great ease^ 
ihey found infinite difficult in preserving them. Es^ 
tablishments so distant from Europe, sinrounded by 
warlike nations, animated with fanatical seal scarcely 

* Fukherius Camotensis sp. Bongsrsii Oesta Dei per Fran* 
GOB, voL L 387, edit Han. 161 1. 

f Al^uasy P>. X. sp. Bye* script. voL xi» p. 2Mk 
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inferior to tlmt of the CiunderB themaelves^ were per^ 
petualljr hi dai^r of being overturned. Before the e»> 
piraljon of the thirteenth century, [[1990 theChri»* 
tians were driven oat cf all their Asiatic possessions, in 
aequiring of which incredible mimbers of men had peiw 
ished, and immense sums of money had been wasted* 
Tiie only common enterprise in which the £an>peaa 
nations ever engaged, and which they all undertook 
with equal ardour, remains a singular monument of hur- 
man folly. 

But from these expeditions, extravagant as they were, 
beneficial consequences followed, which had neit!ier beea 
fores e en nor expected. In their progress towards the 
Holy Land, the followers of the cross marched through 
countries better cultivated, and more civilized than their 
own. Their first rendezvous was commonly in Italy, 
in wliich Venice, Gienoe, Pisa, and other cities, had 
begun to apply themselves to commerce, and had made 
considerable advances towards wealth as well as refine* 
ment. They embarked there, and landing in Dalmati% 
pursued their route by land to Constantinople. Thougii 
the military spirit had been kog extinct in the eastern 
Eni]^re, and a despotism of the worst species had an- 
nihilated almost every public virtue, yet Constantinople^ 
Having never foH the destructive rage of the barbarous 
nations, was the greatest as well as the most beautiful 
city in Europe, and the only one in which there remain- 
ed any image of the ancient el^ance in manners and 
arts. The naval power of the eastern Empire was con- 
eiderable. Manufoctures of the most curious fabric were 
carried on in its dominions* Constantinople was the 
chief mart in Europe for the commodities of the East 
Indies. Al^ough the Saracens and Turks had torn 
from the Empire many of its richest provinces, and had 
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reduced it within very narrow bounds, 3ret great wealth 
flowed into the capital from these various sources, which 
not only cherished such a taste for magnificence, but 
kept alive such a relish for the sciences, as appears con- 
siderate^ when compared with what was known in other 
parts of Europe. Even in Asia, the Europeans, who 
had assumed the cross, found the remains of the know- 
ledge and arts which the example and encouragement 
of the Caliphs had diffused through their empire. Al- 
though the Attention of the historians of the Crusades 
.was fixed "<!# other objects than the state of society and 
manners among the nations which they invaded, al- 
though most of them had neither taste nor discernment 
enough to describe these, they relate, however, sudi 
signal acts of humanity and generosity in the conduct 
of Saladin, as well as some other leaders of Che Nfa- 
hometans, as give us a very high idea of their manners. 
It was not possible for the Crusaders to travel through 
so many countries, and to behold their various customs 
and institutions, without acquiring information and im- 
provement. Their views enlarged; their prejudices 
wore off; new ideas crowded into their minds; and 
they must have be«i sensible, on many occasions, of 
the rusticity of their own manners, when compared with 
those of a more polished people. These impresbions 
were not so slight as to be effaced upon their return to 
their native countries. A ilose intercourse subsisted 
between the east and west durmg two centuries ; new 
armies were continually marching from Europe to Asi^y 
while former adventurers returned home and imported 
many of the customs to which they had been familiar* 
ised by a long residence abroad. Accordingly, we dis- 
cover, soon after the commencement of the Crusades, 
greater splendour in the courts of princes^ greater pomp 
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in public ceremonies, a more refined taste in pleasure 
and amtwements, together with a more romantic sfHnt 
of enterprise spreading gradually over Eurc^ ; and to 
these wild expeditiQi», the effect of superstition or folly, 
we owe the first gleams of light which tmded to di^MJ 
barbarism and ignorance* 

But these beneficial consequences of the Crusades 
took place slowly ; their inihience upon the state inf pro* 
perty^ and consequently of power, in the different king- 
doms of Eurc^, was more immediate as well as discer- 
nible; The nobles who assumed the cross, and bound 
tfaemsdves to march to the H(dy Land, soon perceived 
that great sums were necessary towards defraying llie 
^qpenoes of such a distant expe^onv and enabling them 
to appear with snitaUe dignity at the head of their 
vassals. But the geniiis of the feudal system was averse 
to the imposition of extraordinary taxes ; and subjects 
in that age were unaccustomed to pay them« No expe^i 
dient remained for levying the sums requisite, but the' 
sale of their possessions. As men were inflamed with 
romantic expectations of the splendid conquests which 
tbey hoped to make in Asia, and poHsesscd with such a 
<eal fot recovering the Holy Land as swallowed up 
every other passion, they relinquished their ancient in- 
heritances without any reluctance, and for prices iar b»- 
low their value, that they might sally forth as adven- 
turers in quest of new settlements in unknown countries. 
The monai9ch» of the great kingdmns in the west, wmt 
of whom had engaged in the first Crusade, eagerly sera^* 
ed this opportunity of annexing considerable teiritories 
to their crowns at small expence *. Besides this, seve- 
ral great barons, who perished in the Holy War, hav- 

* Willelm. Malmsbur. Guibert Abbasapb BongBCs» voL L 481* 
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ing left no heirs, their fiefs reverted of course to their 
respective sovereigns ; and by these accessions of pro- 
perty, as well as power taken from the one scale and 
thrown into the other, the regal authority rose in pro- 
portion, as that of the aristpcracy declined. The absence, 
too, of many potent vassals, accustomed to controul and 
give law to their sovereigns, afforded them an opportu- 
nity of extending their prerogative, and of acquiring a 
de^ee of weight in the constitution which they did not 
formerly possess. To these circumstances, we may add, 
!that as all who assumed the cross were taken under the 
immediate protection of the church, and its heaviest 
anathemas were denounced against such as should dis« 
quiet or annoy those who had devoted themselves to 
this service ; the private quarrels and hostilities which 
banished tranquillity from a feudal kingdom, were sus- 
pended or extinguished ; a more general and steady ad- 
ministration of justice began to be introduced, and some 
advances were made towards the establishment of regular 
government in the several kingdoms of Europe * CO]]. 
The commercial effects of the Crusades were not les« 
considerable than those which I have already mentioned. 
The first armies under the standard of the cross, which 
Peter the hermit and Godfrey of Bouillon led through 
Germany and Hungary to Const mtinople, suffered S9 
much by the length of the march, as well as by the 
fierceness of the barbarous people who inhabited those 
countries, that it deterred others from taking the same 
route; and rather than encounter so many dangers, they 
chose to go by sea. Venice, Genoa, and Pisa furnished 

* Du Cange Glossar voc Cmce tignatui, Guil. Abbflt i^ 
Bongank voL L 480. 48?. 
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the transports on which tliey embarked. The sum which 
these cities received merely for freight from such num&- 
rous armies was immense *. This, however, was but a 
small part of what they gained by the expeditions to the 
Holy Land ; the Crusaders contracted with them for 
military stores and provisions ; their fleets kept on the 
coast as the armies advanced by land ; and suppl3ring 
them with whatever was wanting, engrossed all the pro* 
fits of a branch of commerce which, in every age, has 
been extremely lucrative. The success which attended 
the arms of the Crusaders was productive of advantages 
still more permanent. There are charters yet extant, 
containing grants to the Venetians, Pisans, and Genoese 
of the most extensive immunities in the several settle- 
ments which the Christians made in Asia. All the com« 
modities which they imported or exported are thereby 
exempted from every imposition ; the property of entire 
suburbs in some of the maritime towns, and of large 
streets in others, is vested in them ; and all questions, 
arising among persons settled within their precincts, or 
who traded under their protection, are appointed to be 
tried by their own laws, and by judges of their own ap« 
pointmeut t. When the Crusaders seized Constantinople, 
and placed one of their own leaders on the imperial throne^ 
the Italian States were likewise gainers by that event. 
The Venetians, who had planned the enterprise, and 
took a considerable part in carrying it into execution, did 
not neglect t0 secure to themselves the chief advantages 
redounding from its success. They made themselves 
masters of part of the ancient Peloponnesus in Greece, 
together with some of the most fertile islands in the 

• Muratori AntiquiU Italici; medii cevi, voL ii« 905. 
f Muratoti Antiquit. Italic, medii svi, voLii. 906, &c 
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Ardupelago. Many valuable branches of the coowm^rce, 
which formerly centered in Constantinople, were trans-* 
ferred to Venice, Genoa, or Pisa* Thns a succession oi 
events, occasioned by the Holy War, opened various 
sources, from which wealth flowed in such abundance in-> 
to these cities *, as enabled them, in concurrence with 
another institution, which shalti)e immediately men«- 
tioned, to secure their own liberty and independence. 

II. The institution to which I alluded was the f<Mrm« 
ing of cities into communities, corporations, or bodies 
politic, and granting them the privilege of municipal ju- 
risdiction, which contributed more, perhaps, than any 
other cause, to introduce regular government, police and 
arts, and to diffuse them over Europe. The feudal go« 
vemment had degenerated into a system of o{^>pession. 
The usurpations of the nobles were become unbounded 
and intolerable : they had reduced the great body of the 
people into a state of actual servitude : the condition of 
those dignified with the name of freeman, was often little 
preferable to that of the other. Nor was such oppression 
the portion of those alone who dwelt in the country, and 
were employed in cultivating the estate c^ their master. 
Cities and vill^es found it necessary to hold of some 
great lord, on whom they might depend for protection, 
and became no less subject to his arbitrary jurisdiction* 
Tlie inhabitants were deprived of those rights, which in 
sodal life, are deemed most natural and inalienable. 
They could not dispose of the effects which their own 
industry had acquired, either by a latter will, or by any 
deed executed during their life t. They had no right 

* Villehardouin Hist de Constant, sous rEmpereurs 
FrBn9oi8, 105, &c. 

f Dacherii Spiceleg. torn, xi 374, 375. edit, in 4to. Ordon- 
ances des Eois de France, toou iii. 904. Ifo« S.-& 
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to ap|KHDt guardians for their children during their mi« 
nority. They were not permitted to marry without pur« 
diasing the consent of the lord on whom they depends 
ed *. If once they had commenced a law-suit, ^they 
durst not terminate it by an accommodation, because 
that would have deprived the lord, in whose court they 
pleaded ^f the perquisites due to him on passing sen- 
tence t. Services of various kinds, no less disgraceful 
dian oppressive, were exacted from them without mercy 
or moderation. The spirit of industry was checked in 
some cities by absurd regulations, and in others by un« 
reasonable exacticms ; nor would the narrow and oppres* 
sive maxims . of a military aristocracy have permitted 
it ever to rise to any degree of height or vigour %, 

But as soon as the cities of Italy began to turn their 
attention towards commerce, at)d to conceive some idea 
of the advantages wMch they might derive from it, they 
became impatient to shake off the yoke of their insolent 
lords, and to establish among themselves such a free and 
equal government, as would render property secure, and 
industry flourishing. The German emperors, especially 
those of the Franconian and Suabian lines, as the seat 
of their government was far distant from Italy, posses- 
sed a feeble and imperfect jurisdiction in that country. 
Their perpetual quarrels, either with the popes or with 
their own turbulent vassals, divei:ted their attention 
from the interibr police of Italy, and gave constant em« 
ployment to their arms. These circumstances encourage 

* Ordonances des Rois de France, torn. i. p. ft. torn. iii. 
203. 'Ko. 1. Murat. Antip. ItaL voU iv. p. 20. D<icher. 2Spicel. 
voL xi. S26. 341. 

-fDacher. Spicel. vol. ix. 18?« 

$ M. TAbbe Mably observat sur Thist. de France, torn. ii. 
p. 2. 96. 
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ed iji^inh^^ts of §qi«^ o£ t^».|t^]Em^«^ties«rtOL¥[fa!d9. 
^ l^fff^pM^i of tb^ eley^sMib m^my^ . Jw ^iwiupq . neiK 
priVfiJ^, to u^je ^ge^ej: i^ore .dofidyi* »iirfi jta^liwwii . 
tlijemseW^. ^ntp .bodj^si 99]^ m»i^r .«4ift gftWf i¥nei\t qC : 
I^ws fistabl^l^ by €fqmi|^n co<|seHl^^ Tl^.:righta> 
wbUh rgififxy i^ilfis sif:qvmi hyhol^^ foUvm^'^mwfO^i 
tipi^s, otheji;^ pprchaseijl ,fromjtliie f^p^i^or^ jiyhp ^^^m^A 
theqiselves.gaiiier^ W;ben tJ^y ^epei^^ 1^1^ sugriS:, &¥: 
immunHies vhjch ihfsyr w^re ;^lpngw#blAt9t wAtJMj(?Id^ 
a^d som^ citie^ o^tau;ied tiboiiR gratiutou^slyy foj^n, |ii^; 
generosity, or i^cillty of the prMM^^e^ <m wl|om iJi^ dfis>. 
pended. Th^ great i^i^^se o( wealtlji ^}^U^ th^ Ciru^ 
Slides brought into Italy, occa^i/c^ed a ne^ kin4 of f?^*. 
mentation, and activity in the v^da ^t t^e pec^^ ^d 
•cai;^it9d si^ch, a general passion for I^b^rty a9)4 ip^Cf^^- 
dencCji th^t^ before the ^onclu^if:^ <?!/r ijielast.Qru^ai}^ 
a)il the coi^sidisra];)!^ citJyes in that country k^^ ei^het . 
pur(;iisi;$ed or had e^^rt^d l^rge i^BpMiniM^ &pa;i th^ 
emperor^ |^P]]. 

This inn^oyation was not long Igipwr^ in I.taJy before 
it made it3 way into. Fr^ce. I^uis. le Grosj ii^ orfder 
to create spmi^ power tl^^ i^QJi^t couoterbal^iKei those 
potent vassals who coatrQul^ or gave law to the crown^ 
first adopted the plan of conferring new privileges on 
the to^ns isit^u^ted withii?. his own dpinaine. These 
privilegies. ^K^re cajled charters of cofn^u^y, ]}y ivhich 
he enfranchised the inhabitants^ abo.ljish|^ all n^arJcs of 
servitude^ and formed theip into corporations or bodies 
politic^ to be governed by a council and magistrates of 
their own nomination,. These magistrates had the right 
of administering justice within their own precincts, of 
levying taxes, of embodying and training to arms the 

• Murat. Antiq. ItaL vol. ivi p. 5. [P] Note XV, 
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tniMtift of th^ ibfirn, whidj took the fidiP #1mii Fe({liil«d 
by the soverdgnv under the cbm-msntt of ofllciersft|^itil7* 
ed by the commiihity. The great bamiis tmiVMed the 
exunple of their monaidiy and ^hted like iiiimt^Hild 
to the toWns within' their territories^ They had wasted 
^iieh great sums in th^r expeditions' to the Holy LaUd; 
that they were eager to hiy hold on this nfew expedient 
fyr Iraisihg moni^y, by the sale of those charters of libei1^» 
Though ibe institittibn of commnhitieis was as repugmmt 
to their niaxiaaa of policy, as it was adverse to theh* 
powoPj theji* dii^reg^k'ded remote con^qneneed, in oxder 
to obtaiil pve^ent' Mie& In less than two centuries; se^ 
Wlilde .was abolished in most of the towns in Franc$6> 
«mI they beoane'^^ eorporation8> instMl of dependent 
villages^ Without jurisdictioBp or 'privitegcb ilQ!]- Mtieh 
about the same peanod^ the great eitie? iil Qetm$ia'y be* 
§an to acquihs like immunitiesv itnd laid ikhe foondaiaon 
of their, pres^n^ liberty ahd* ind^pendenee {[R?]. The 
j^nictiee spread qiliddy' over Europe, and* waa adopted 
in Spaii^ Snglalld>> ^oiIan4, anchafi ^e other feodal 
kingdools JS^'2' 

The-gpod effects of this>iil»w instittition were inhnedi«< 
ately feitf and its iijtfllienee on governtnent as well as 
manners wa0'no lesaextenaiye thaii- sahttary^ A great 
l)Ody of the people- Was" released from servitude^ and 
frera- all thearbitniry and grievous itnpoatidns to whii^ 
ijlat w<ret^hed condition had sttl^|ected them* Townej 
upcm acquiring thcf right of cotnituiiity> became so many 
little- fepubllos> goveilied by khoWn and equti laws;' 
l«ib6rty W€U» deem^< such ah essendal and chaiacterisfio 
part in their cdnstitutipbr that if any slaVe toolf. refoge 
in one of them, and resided there during a year without 

[Q] Note XYI. [%] Nots X7IL [S] J^oiiHt^m^ 
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beln^ ehiimcd, he was mstantly declared a freeman, and 
admitted as a member of the commimity *, 

As one part of the people owed tbeir liberty to the 
erection of communities, another was indebted to them 
for their security. Such had been the state of Europe 
during several centuries^ that self-preservation ol)liged 
every man to- court the patronage of soine p^iwerfol 
baron, and in times of danger his castle was the place 
to which all resorted for safety. But towns surrounded 
with walls, whose inhabitants were j^gularly trained to 
arms, and bound by interest, as well as by the most 'so- 
lemn engagements, rieciprocally to defend each other^ 
afforded a more commodious and secure retreat. The 
nobles began to be considered as of less- importance when 
they ceased to be the sole guardians to whom the people 
could look up for protection against violence. 

If the nobility suffered some diminution of their 
credit and power by the privileges granted to the cities^ 
the crown acquired an increase of both* As there were 
no regular troops kept on foot in any of the feudal kingw 
doms, the monarch could bring no army into the field, 
but what was composed of soldiers furnished by the 
crown vassals, always jeaknis of the regal- authority;' 
Bor had he any funds for carrying on the public service 
but such as they granted him with a very sparing hand. 
But when the members of communities were permitted 
to bear arms, and were trained to the use of them, tbi^ 
in some degree supplied the first defect, and gave the 
crown the command of a body of men, independent of 
ris great vassals. The attachment of the cities to their 
sovereigns, whom they respected as the first authors of 

• Statut. Humbert! Bellojoci Dacher. Spioel. voL ix« 189« 
184, QiaxtfL Comit. Foceosr ibkU 193.. 



tlfcfi^' Vfbm\&Ki mt whom thef w«td obl^dd i^'^edtirt tA' 
the py0ieet6i% of ch«$r ioartiAMltieii dgditist the ddmtneijiw 
itig i^rit df Itie''ft6bledi coWtribm^ s(M6€irhM towkudiir 
remiyritfg the see^d evili As> on many dcCktttcMis, ft 
prt^i^ffedthe cfo#n ^a]af)li«i of tnfdtii^^ #hll;hAddi^iieit^ 
ftrrce^ to govemtiflterfl **. 

Thrae^aitfftioft of KbMy nliklef sttdt'A fiappry «hiM^ 
itt ih^ ^tiditSoil <^an the members of coitimuifi(i^, ai 
HMaed them ft^ixi' that' iiiiEM^timk' into wHfch tfiey had' 
been s»nk by the wfetthe«hiess of i^eit ibrmst ^tttte*- 
l^he spirit of indueftry t€^tA Comth^tte bk!6km& atil' 
obj^M of actentidifi afnd'be^i Id flodrish. Pofmlatioil' 
kiei-eased* IndepeAdignce was eiMbliiilied ; ahd^ W'eaHh^ 
flowed bttWckUa whteh had Ibn^ bem the se^oPpov^rti^' 
und oppt^sioh. WetiUh' was aceornpanic^ by itiy usuid' 
attendants> ost^tfttion cTnd luxury; and though thtf* 
fyntief Wa» foftt^al atod ctaahmKkne, and th^ I^tVei^ iti^i' 
degant^ they i^gradUiiUy togfeMer r&fiiiefnent inriianfa' 
ilers, and in the hdhitst* df Kfe. Together With thia' 
iittptdVemertt^ in manners; a more regular specie of g<W 
vetnment and police' Wals rHlrdduceH. A« cities grew t^ 
Ikf more populi^ui^, and the occasions' of ihtercdurse' a-*^ 
xndng men incH^i^di stattttdf'ahd regUlatitm*^ multl|ylied^ 
df coul^l^^ and' iAl bdisahie sensibk^ that their eommdft^ 
st^y de^nded" on 6l>^ei'ving them with exactrt^s» and^ 
dh punishing sudt ai^' violated them, with^proinptitude^ 
and rigom*. LaWs'and sttbordkiation^ as well e» polish^ 
^-manners/ taking therr riisfe in" cities', difitiaied them^ 
«^es' ihscrtitibly thnHigh^the rest of the society. 

IlFi The inhabftknts- of' cities, having' obtained per-* 
sonarfreedcwn and municipal jurisdiction^ sooh- acquired 



* Ordon. des Eois de France, toni. i. 60t. 785. tom. li* 
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dvil liberty and political power. U was a fundamental 
principle in the feadal system of policy^ that no freeman 
eould be subjected to new laws- or taxes unless by his 
own consent In consequence of this^ the vassals of 
every baron were called to his court, in which they es* 
tablished, by mutual consent^ such regulations as they 
deemed most beneficial to their small society^ and grant* 
ed their superiors such supplies of money, as were pro«- 
portioned to their abilities^ or to bis wants. The barons- 
themselves, conformably to the same maxim, were ad-^ 
mitted into the supreme assembly of the nation^ and 
concurred with the sovereign in enacting laws^ or in im:- 
posing taxes. As the superior lord, according to the 
original. plan of feudal policy^ retained the direct pro- 
perty of those lands which he granted, in temporary 
possessi<»i^ to his vassals.; the law, even after fiefs be- 
came hereditary^ still supposed this original practice ta 
subsist. The great council of each nation^ whether 
distinguished by the name of a parliament, a diet, the 
Cortes, or the States-general, was composed entirely of 
such barons, and dignified ecclesiastics, as held imme* 
diately of the crown. Towns, whether situated, withioi 
the royal domaine or on the lands of a subject, depends 
ed originally for protection on the lord xsf whom they 
iield. They had no legal name, no political existence^ 
which could entitle them to be admitted into the legisla- 
tive assembly, or could give them any authority there* 
But as soon as they were enfranchised, and formed in- 
to bodies corporate, they became legsd and independent 
members of the constitution, and acquired all the rights 
essential to freemen. Amongst these, the most valuable 
was, the privilege of a decisive voice in enacting public 
laws, and granting national subsidies, it was natural 
^ fer cities, accustomed to a form of municipal govern* 
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xnent, according to which no regulation could be estab* 
lished within the community^ and no money could be 
rabed but by their own consent, to claim this privilege* 
The wealth, the power, and consideration, which they 
acquired on recovering their liberty, added weight to 
their claim ; and favourable events happened, or for* 
tunate conjec*tures occurred, in the different kii^om* 
of Europe, which facilitated their obtaining possession 
of this important right. In England, one of the first 
countries in which the representatives of boroughs were 
admitted into the great council of the nation, the banins 
who took arms against Henry IH. [[A. D. 1265)] sum* 
moned them to attend parliament, in order to add 
greater popularity to their party, and to strengthen the 
barrier against the encroachments of regal power. In 
France, Philip the Fair, a monarch no less sagacioua 
than enterprising, considered them as instruments which 
might be employed with equal advantage to extend the 
royal prerogative, to counterbalance the exorbitant power 
of the nobles, and. to fiKrilitate the imposition of new 
taxeSb With these views, he introduced the deputies' 
of such towns as were formed into communities^ int6 
the States-general of the nation *. In the empire, the 
wealth and immunities of the imperial cities plaeed them 
on a level with the most considerable members of the 
Germanic, body. Conscious of their owa^ power and 
dignity, th^ pretended to the privilq;^ of forming a 
separate bench in the diet [[A. D. lS9d3 ; andjoaade 
good thar pretension f . 

But in what way soever the representatives of cities 
first gained a place in the legislature,, that event had 

* Pasquier Recherches de la France, p. 81. edit. Par. 1633» 

-f Pfessel Abr^g^ de rhistoire et droit d'AUemagne, pi 
40B. 451. 
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grtet iRfltttnee OR the Ibrm and gonhis of gmrevnniani 
It tempered the r%ottr of aristocnitioalr oppression witli^ 
a proper nhttun of popeiar liberty : it seeared to the 
peat body- of the people, who had formerly no repre* 
sentativesy awtive aitd powerfot gaardianS'Of their ri^its 
andi fiivilegai:' it established an intermediate poira' 
between ithe king^and the nobles, to which each had re-i 
ODurse ahemotely, and which at some thnes opposed the 
itsivpatione of the fcmner, on other dicoasioQs checks 
the eneroscfametttS'Of the latter. As soon as the repns^ 
eentatives of cooMDuiiities gained any degree of credit 
and inteenee in the legislature, the spirit of hiws be* 
eanse difl«rent from, whatit iiad formcarly been; it flowed 
f^mnewpnAciplei; it was- directed towards* new ob** 
joets ; eifiMility, ordsr> the pi^ir good, and* the itdvese 
of grievances^ were phrases and ideae brou^t int%> nse> 
and wfaieii gnsw to be inriiliar inthe statutes and' juris*^ 
prodeneaaf theEnropean- nations.. AimoBt^allthe ef«« 
ferta in'&vour of llbei^ m e^nry couairf- of Europe 
have been-Kiadei hj t&tt Jlew penrer in the legislature^ 
foipvoportiett s»itrose:to coBsidsiatioB andiinflueiteeyj 
tbi&'severityQ^ the ariatcmaAkal spirit decreased; and' 
theprhriteges'of^ ttte pe >ple ' became ^radiiallfnMreeai?-- 
terain/e^ avtheanoitnt andiamrbkaav jiiriBdietioti> e^ the' 
nohleSLw8cr»abrklged ^T^^ 

. IV. The iahabitttnts of towDstiharvingbaen'deeliated^ 
fiee. by the'ohaiterstefcottiimnitiei^ that pait -of the^ 
people iwhich'resided<in ilie oovatsy, aiidiwa»enqiloyedh 
in agriculture, began to recover liberty^ bJpenftMch^si^ 
meht. Dering the ri^oar of feudal *govenittiem> as hath 
bMU ahready ^observed; the great body of the-'lesirerpeQH 
pie was reduced to servitude. They were slaves fixed 

ITJ Note XIX. 



S 1. . STATE OF KVKOPE. 45 

to the soil which they cultivated, and together with it 
were transferred from one proprietor to another, by sale. 
or by conveyance. The spirit of feudal policy did not 
fiivour the enfranchisement of i.hat order of men. It 
WAS an established maxim, that no vassal could le|^y 
diminish the value of a fief, to the detriment of the lord 
from whom he had received it. In consequence of this, 
manumission by the authority of the immediate master 
was not valid ; and unless it was confirmed by the su- 
perior lord of whom he held, slaves belonging to the fief 
did not acquire a complete right to their liberty. Thus 
it became nectssary to ascend through all the gradations 
of feudal holding to the king, the lord paramount *. A 
form of procedure so tedious and troublesome discourage 
ed the practice of manumission. Domestic or personal 
slaves often obtained liberty from the humanity or be« 
neficence of their masters, to whom they belonged in ab« 
solute property. The condition of slaves fixed to the 
soil, was much more unalterable. 

But the freedom and independence which one part of 
the people had obtained by the institution of communis 
ties, inspired the other with the most ardent desire of 
acquiring the same privileges ; and their superiors, aen« 
sible of the various advantages which they had derived 
from their former concessions to, their dependents, were 
less unwilling to satisfy them by the grant of new im« 
munities. The enfranchisement of slaves became more: 
frequent ; and the monarchs o^ Ftance, prompted by ne« 
cessity no less than by their inclination to reduce the 
power of the; nobles, endeavoured to render it general 
[;A. D. 1315 and 1318.3 Louis X. and Philip the: 

* Etablissemens de St. Louis, liv. li. ch. 34. Ordon. tom^ 
L 282» not. (a>. 
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Long, issued ^itiiA^nceS) d^a»\^g, * That a!sr^ kl) metl 
Were by nature frei^hom, and as theh* kitigdom w^ cal- 
led the >kingdoQi ^ Pi-anklythey detefmtned thatit shttuld 
be SO' in reality as well as i^ name; therefore they ap^ 
pdimed that enfWttiebil^ilidnts should be granted through- 
dot tfad whok kingdom ufjdn just and reason^Ie tfondi- 
tiotu f,' These edicts wefe cafHed into immediate exe- 
eation within the royal idoMaine^ The example of dieif 
sovereignss together with' the eicpM;atton of coristderable 
ittilit whith they mt^ fake by this &tpcdi€^t, led many 
•fthe n«Mi» to 8^ «h«)rde{)«ftdmit!sat lib<!frty ; andser- 
Yitodei was gvadiially abolished in dmost every- province 
of the kittgdmo {^tjy tti Iti^yi this estabtishtnent of 
M^Ukaii' government in t^r gtekkt ifitlesr, thie genitl^ 
aad( nmicims of whldi were e«trekiMly diflfer^t' ft^tur 
tho60^f 1^'llKiidfcil polky/ tbg(^ther with th^ide^of (i» 
qdality^ wHieh the [^^^ss- of eommei>6e had rendi^mf 
teliliar^igi^uidly hitWKliie^d thift pt^^eticetif enfranchise 
ing the ancient jn-edtol' slaves^ In sdtxie ph^i^nfies of 
OeAnany^ the persons who^hAd bMh sui^^t td this^ spe- 
cies^ of bondage w»re rsleased ; in others, the rigour of 
their slate was miti^ted. In* En^and, as the spirit of 
liberty gained ground^ the very nameand idfeaof p€9r«^ 
sonal sertitude^ without any formal inK»rpositioia of tho 
legislature to prohibit itj was totally banished. 

The effects of such: a remarkable change in the c6ndi« 
tion -of so great a part of the peop)e> could not fail of 
being, considerable and esttensive. The husbabdman; 
master of his own industry^ and secure of reaping for 
himself the fiiiite of his labour, became the Ikrmei* of the 
mate fidds where he had formerly been, compelled to 
toil for the benefit of another. The odious names of 

• Ordon. torn, i p. 583. 653. [U] KOTft XX 



otf 0^1 dla^i^^i^iMk 4q Iii^hs^i^ jp^Anne* Mem dboiisbod. > N«ii i 
pi^qspecUQpQi^, 4n4 Mw inciiNmeoAft tc^ ingaaaity.awl. 
efiteri^ri^ fitr^ai^iHiQd ih^^ma^lir^s ito. ilbo$e:jwha vteie, e^ 
iQ^ncip^^ . T^ ^xpf^^tAlraii: of beliem^ tfaeiv fortHae^ ;. 
a« wqU IMS thatof ii^iMc^ UM»«i3!${lyes to a i90ve lioiioiir*. 
B^lfi QOf3,iit^9 cqpciwued. i»iQiili|ig fortb {thdr ayt^itjT 
aBd,g9I^^B^ ai9^# i^lKnercHis dass 0f m^v,. vbo fdrmeriy 
had 0^ political ^mtj^ne^^ and w«te erapkvf ed mendjr as 
in«fa[?i^De9te of Ji^b^Ufj^ became UAefol cijiaeqs, and ooa« 
ttUmt^ towaHb augcaemttog the force ov fficbes of the 
society whkih adopted them as nieaibeps. 

V. The vwious eiip^di^iits. which v«ile euiployed in 
order tQ^ ^i^*odiicie a iQore regular, equal, and vigoroiis 
adowif^c^ti^n of jiiustice, eootribiiled gneatly tovarda the 
iv^]^tq9fem^ti >of society. What were the pantkular 
ino4e(l ,of disp^i^iffig juatic^f in their seveeal oouiitriesj 
aE90iig the varioHsi bafbaipus nations^, whkh omerraB.tha . 
Qcw^AB £npir^ and took possession of its diffieren4>pr»* 
y^ioea, caABjiH no^ be detanaiAed ^^illl certainty. We 
m^y CQn(cIud^..g!eA> the form <^ government establish^ 
aiy^ong tb^iPi. 1^ vrell ^ Irom, tJbeir ideas conceenuigk t^ 
nature of society, that the. authority o( the magistrate 
was extreoaiely Ur^jted* and. the independence of indi- 
viduals pi[Cipoi>t}pii^ly great History and records, as far 
a9 th^s^ reach ba£jk» justify this copduftieB» and nepresent 
the ideii^ 9fl4 eifiercise of justice in. ail the couDtrieabf 
£uir(^9, as< l^lftle di09feul Qmn those which must take 
place in the most ample nW» of civil li&. To: Biaia« 
tain th^ order and tcaiMlwUity of society by the .regular 
execution of ]cnow^ lawsi ; to inflict vengeance on crimes 
destnictive of th^ pe^i^ and safety of individuals^ by a 
prosecution carried pi) in the naipte and by the authority 
of the conQmunity ; to consider the punishmeDt of cri- 
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miiials t» a iniUic example te deter 6thersfrom violate 
ifig the laws ; were obfeets of govonment little under* 
stood in theory,' and less regarded in practice. The 
magistrate could hardly be said to hold the sword of 
justice ; it was left in the hands of private persons Re- ' 
sentment was almost the^ sole motive for prosecuting 
crimes ; and to gratify that passion, was considered as 
the chief end in punishing them. He who suffered the 
wrong, was the only person who bad a right to pursue 
the aggressor, and to exact or to remit the punishment. 
From a system of judidal procedure, so crude and defec- 
tive, that it seems to be scarcely compatible with the 
subsistence of civil society, disorder and anarchy flowed. 
Superstition concurred with this ignorance concerning 
the nature of government, in obstructing the administra- 
tion of justice, or in rendering it capricious and unequal. 
To provide remedies for these evils, so as to give a more 
regular course to justice, was, during several centuries^ 
one great object of political wisdom. The regulations 
for this purpose may be reduced to three general heads : 
To explain these, and to point out the manner in which 
they operated, is an important article in the history of 
society among the nations of Europe. 

1. The first considerable step towards establishing an 
equal administration of justice, was the abolishment of 
the right which individuals claimed of waging war with 
each other, in their own name, and by their own autho- 
rity. To repel injuries, and to revenge wrongs, is no 
less natural to man, than to cultivate friendship: and 
while society remains in its most simple state, the for- 
mer is considered as a personal right no less alienable 
than the latter. Nor do men in this situation deem that 
they have a title to redress their own wrongs alone ; 
they are touched with the injuries done to those with 
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whom they are connected^ or in whose honour they are 
interested^ and are no less prompt to avenge them. The 
savage^ how imperfectly soever he may comprehend the 
principles of political union^ feels warmly the sentiments 
of social affection, and the oblis^ations arising from the 
ties of blood. On the appearance o£ an injury or affront 
offered to his family or tribe^ he kindles into rage» and 
pursues the authors of it with the keenest resentment. 
He considers it as cowardly to expect redress from any 
arm but his own^ and as infamous to give up to another 
the right of determining what reparation he should ac- 
cept^ or with what vengeance he should rest satisfied. 

The maxims and practice of all uncivilized nations^ 
with respect to the prosecution and punishment of of- 
fenders^ particularly those of the ancient Germans, and 
other barbarians who invaded the Roman Empire, are 
perfectly conformable to these ideas *. While they re- 
tained their native simplicity of manners, and continu- 
ed to be divided into small tribes or societies, the defects 
in this imperfect system of criminal jurisprudence (if it 
merits that name) were less sensibly felt. When they 
came to settle in the extensive provinces which they 
had conquered, and to form themselves into great mon- 
archies ; when new objects of ambition presenting them- 
selves, increased both the number and the violence of 
their dissensions ; they ought to have adopted new max- 
ims concerning the redress of injuries, and to have re- 
gulated by general and equal laws, that which they for- 
merly left to be directed by the caprice of private pas- 
sion. But fierce and haughty chieftains, accustomed to 



• Tadt. de Mor. German, cap. 21. Veil, Paterc. lib. ii- 
cll8. 
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avenge themselves on such as had injured them^ did 
not think of relinquishing a right which they considered 
as a privilege of their order, and a mark of their inde- 
pendence. Laws' enforced by the authority of princes 
and magistrates^ who possessed little power^ commanded 
no great degree of reverence. The administration of 
justice among rude illiterate people, was not so accurate, 
or decisive, or uniform, as to induce men to submit 
implicitly to its determinations. Every offended baron 
buckled on his armour, and sought redress at the head 
of his vassals. His adversary met him in like hostile 
array. Neither of them appealed to impotent laws, 
which could afford them no protection. Neither of them 
would submit points, in which their honour and their 
passions were warmly interested, to the slow determina- 
tion of a judicial inquiry. Both trusted tq their swords 
for the decision of the contest. The kindred and de- 
pendents of the aggressor, as well as of the defender, 
were involved in the quarrel. They had not even the 
liberty of remaining neutral. Such as refused to act 
in concert with the party to which the}' belonged, were 
not only exposed to infamy, but subjected to legal pen- 
alties. 

The different kingdoms of Europe were torn and af- 
flicted, during several centuries, by intestine wars, 
excited by private animosities, and carried on with all 
the rage natural to men of fierce manners, and of violent 
passions. The estate of every baron was a kind of in- 
dependent territory, disjoined from those around it, and 
the hostilities between them seldom ceased. The evil 
became so inveterate and deep-rooted, that the form 
and laws of private war were ascertained, and regulations 
concerning it made a part in the system of jurispru- 
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dence *, in the same manner as if this practice had been 
foiinded in some natural right of humanity, or in the 
original constitution of civil society. 

So great was the disorder, and such the calamities^ 
which these perpetual hostilities occasioned, that various 
efforts^ were made to wrest from the nobles this pernicious 
privilege. It was the interest of every sovereign to a- 
bolish a practice which almost annihilated his authority. 
Charlemagne prohibited it by an express law, as an in« 
vention of the devil to destroy the order and happiness 
of society t ; but the reign of one monarch, however 
vigorous and active, was too short to extirpate a custom 
so firmly established. Instead of enforcing this prohi- 
bition^ his feeble successors durst venture on nothing 
more than to apply palliatives. They declared it unlaw- 
ful for any person to commence war, until he had sent 
a formal defiance to the kindred and dependents of his 
adversary; they ordained that, after the commission 
^f the trespass or crime which gave rise to a private war, 
forty days must elapse before the person injured should 
attack the vassals of his adversary ; they enjoined all 
persons to suspend their private animosities, and to 
cease from hostilities, when the king was engaged in any 
war against the enemies of the nation. The church co- 
operated with the civil magistrate, and interposed its 
authority in order to extirpate a practice so repugnant 
to the spirit of Christianity. Various councils issued 
decrees^ prohibiting all private wars; and denounced 
the heaviest anathemas against such as should disturb 
the tranquillity of society, by claiming or exercising that 



* Beaumanoir Coustumes de Beauvoisis, ch. 59, et les 
notes de Thaumassiere, p. 447. 

f Capitul. A. D. 801 . E4it. Baluz. voL i. p. 371. 
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barbarous right. The aid of religion was called in to 
combat and subdue the ferocity of the times. The Al- 
mighty was said to have manifested^ by visions and 
revelations to different persons, his disapprobation of 
that spirit of revenge^ which armed one part of his crea- 
tures against the other. Men were required, in the 
name of God, to sheath their swords^ and to remember 
the sacred ties which united them as Christians^ and as 
members of the same society. But this junction of civil 
and ecclesiastic authority^ though strengthened by every 
thing most apt to alarm and to overawe the credulous 
spirit of those ages^ produced no other effect than some 
temporary suspensions of hostilities^ and a cessation 
from war on certain days and seasons consecrated to the 
more solemn acts of devotion. The nobles continued to 
assert this dangerous privilege ; they refused to obey 
some of the laws calculated to annul and circumscribe 
it ; they eluded others ; they petitioned ; they remon- 
strated ; they struggled for the right of private 7;sii, ia 
the highest and most honourable distinction of their or- 
der. Even so late as the fourteenth century^ we find 
the nobles^ in several provinces of France, contending 
for their ancient method of terminating their differences 
by the sword, in preference to that of submitting them 
to the decision of any judge. The final abolition of 
this practice in that kingdom, and the other countries 
in which it prevailed, is not to be ascribed so much to 
the force of statutes and decrees, as to the gradual in- 
crease of the royal authority, and to the imperceptible 
progress of juster sentiments concerning government, 
order, and public security CX]]. 

2. The prohibition of the form of trial by judicial 

XX] Note XXI. 
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combat, was another considerable step towards the in^* 
trodaction of such regular government^ as secured pub- 
lic order and private tranquillity. As the right of 
private war left many of the quarrels among individuals 
to be decided, like those between nations, by arms ; 
the form of trial by judicial combat, which was estab^ 
lished in every country of Europe, banished equity from 
courts of justice, and rendered chance or force the arbir 
ter of their determinations. In civilized nations, all 
transactions of any importance are concluded in writing. 
The exhibition of the deed or instrument is full evidence 
of the fact, and ascertains with precision what each party 
has stipulated to perform. But among a rude people, 
when the arts of reading and writing were such uhcom«- 
mon attainments, that to be master of either entitles a 
person to the apellation of a clerk or learned man, scarce- 
ly any thing was committed to writing but treaties be- 
tween princes, their grants and charters to their subjects, 
or such transactions between private parties as were of 
extraordinary consequence, or had an extensive effect. 
The greater part of affairs in common life and business 
were cairied on by verbal contracts or promises. This, 
in many civil questions, not only made it difficult to 
bring proof sufficient to establish any claim, but en- 
couraged falsehood and fraud, by rendering them extreme- 
ly easy. Even in criminal cases, where a particular 
fact must be ascertained, or an accusation must be dis- 
proved, the nature and effect of legal evidence were 
little understood by barbarous nations. To define with 
accuracy that species of evidence which a court had 
reason to expect ; to determine when it ought to insist 
on positive proof, and when it should be satisfied with 
a proof from circumstances ; to compare the testimony 
of discordant witnesses, and tji^x the degree of credit 

^ e3 
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4ue to each ; were discussions too intricate and subtile 
for the jurisprudence of ignorant ages. In order to 
avoid encumbering themselves with these^ a more simple 
form of procedure was introduced into courts as well 
dvil as criminal. In all cases where the notoriety of 
the fact did not furnish the clearest and most direct 
evidence^ the person accused^ or he against whom an 
ai;tion was brought^ was called legally^ or offered vo- 
luntarily^ to purge himself by oath ; and upon his de- 
claring his innocence^ he was instantly acquitted *• 
This absurd practice effectually screened guilt and fraud 
from detection and punishment^ by rendering the temp- 
tation to perjury so powerful^ that it was not easy to 
resist it. The pernicious effects of it were sensibly felt ; 
and in order to guard against them^ the laws ordained^ 
that oaths should be administered with great solemnity^ 
and accompanied with every circumstance which could 
inspire religious reverence, or superstitious terror t. 
This, however, proved a feeble remedy : these cere- 
monious rites became familiar, and their impression oii 
the imagination gradually diminished ; men who could 
venture to disregard truth, werp not apt to startle at 
the solemnities of an oath. Their observation of this, 
put legislators upon devising a new expedient for ren« 
dering the purgation by oath more certain and satisfac- 
tory. They required the person accused to appear with 
a certain number of freemen, his neighbours or relations, 
who corroborated the oath which he took, by swearing 
that they believed all that he uttered to be tiue. These 
were called Compurgators, and their number varied ac« 

* Leg. Burgund. tit. 8, et 45. lieg. Aleman. tit. 89. Leg. 
Baiwar. tit. 8. § 5. 2, &c. 

f Du Cange Glpssar. voc JuramerUum^ voL ili p. 1607, 
Ediujl^enedicl. 
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cording to the importance of the subject in dispute^ or 
the nature of the crime with which a person was charg* 
ed *. In some cases^ the concurrence of no less than 
three hundred of these auxiliary witnesses was requisite 
to acquit the person accused t. But even this device 
was found to be ineffectual. It was a point of honour 
with every man in Europe, during several ages, not to 
desert the chief on whoru he depended, and to stand by 
those with whom the ties of blood connected him. Who- 
ever then was bold enough to violate the laws, was sure 
of devoted adherents^ willing to abet, and eager to serve 
him in whatever manner he required. The formality 
of calling compurgators proved an apparent, not a real 
security, against falsehood and perjury ; and the sen- 
tences of courts, while they continued to refer every 
point in question to the oath of the defendant, became 
so flagrantly iniquitous, as excited universal indignation 
against this method of procedure {• 

Sensible of these defects, but strangers to the manner 
of correcting them^ or of introducing a more proper 
form, our ancestors, as an infallible method of discover- 
ing truth, and of guarding against deception, appealed 
to Heaven, and referred every point in dispute to be 
determined^ as they imagined, by the decisions of un- 
erring wisdom and impartial justice. The person ac- 
cused, in order to prove his innocence, submitted to 
trial, in certain cases, either by plunging his arm in 
boiling water ; or by lifting a red-hot iron with his naked 
hand; or by walking bare-foot over burning plough- 

• Du Cange Glossar. voc. Juramentum, vol, iii. p. 1599.' 

t Spelman Glossar. voc. Assath, Oregon Turon. Hist. lib. 
vili c. 9. 

j; Leg. Langobard. lib* ii. tit* 55. § 34* 
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shares ; or by other experiments equally perilous and 
formidable. On other occasions^ he challenged his ac- 
cuser to fight him in single combtit. All these various 
forms of trial were conducted with many devout cere- 
monies ; the miliisters of religion were employed^ the 
Almighty was called upon to interpose for the manifes-* 
tation of guilt, and for the protection of innocence ; and 
whoever escaped unhurt, or came off victorious, was 
pronounced to be acquitted by the Judgment of God *. 

Among all the whimsical and absurd institutions 
which owe their existence to the weakness of human 
reason, this, which submitted questions that affected 
the property, the reputation, and the lives of men, to 
the determination of chance, or of bodily strength and 
address, appears to be the most extravagant and pre- 
posterous. There were circumstances, however, which 
led the nations of Europe to consider this equivocal 
mode of deciding any point in contest, as a direct appeal 
to Heaven, and a certain method of discovering its 
will. As men are unable to comprehend the manner in 
which the Almighty carries on the government of the 
universe, by equal, fixed, and general laws, they are 
apt to imagine, that in every case which their passions 
or interest render important in their own eyes, the Su- 
preme Ruler of all ought visibly to display his power 
in vindicating innocence and punishing guilt* It re- 
quires no inconsiderable degree of science and philosophy 
to correct this popular error. But the sentiments pre- 
valent in Europe during the dark ages, instead of cor- 
recting, strengthened it. Religion, for several centuries, 
consisted chiefly in believing the legendary history of 



* Murat. dlssertatio de judiciis Dei* Antiquit* Ital. vol. 
iii. p. 612. 
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those saints whose names crowd and disgrace the Romish 
calendar. The fabulous tales concerning their miracles^ 
had been declared authentic by the bulls of popes^ and 
the decrees of councils : they made the great subject of 
the instructions which the clergy offered to the people, 
and were received by them with implicit credulity and 
admiration. By attending to these, nien were accus* 
tomed to believe that the established laws of nature 
might be violated on the most frivolous occasions, and 
were taught to look rather for particular and extraor- 
dinary acts of power under the divine administration, 
than to contemplate the regular progress and execution 
of a general plan. One superstition prepared the way 
for another ; and whoever believed that the Supreme 
Being had interposed miraculously on those trivial oc« 
casions mentioned in legends, could not but expect his 
intervention in matters of greater importance, when so- 
lemnly referred to his decision. 

With this superstitious opinion, the martial spirit of 
Europe, during the middle ages, concurred in establish* 
ing the mode of trial by judicial combat. To be ready 
to maintain with his sword whatever his lips had utter* 
ed, was the first maxim of honour with every gentle- 
man. To assert their own rights by force of arms, to 
inflict vengeance on those who had injured or affronted 
them, were the distinction and pride . of high-spirited 
nobles. The form of trial by combat coinciding with 
this maxim, flattered and gratified these passions. £•• 
very man was the guardian of his own honour, and of 
his own hfe ; the justice of his cause, as well as his fu« 
ture reputation, depended on his own courage and prow- 
ess. This mode of decision was considered, according- 
ly, as one of the happiest efforts of wise policy ; and as 
fioon as it was iptrpduc^d, si\ the forms of trial by fire 
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or water, and other superstitious experiments^ fell into 
disuse» or were employed only in controversies between 
persons of inferior rank. As it was the privilege of a 
gentleman to claim the trial by combat^ it was quickly 
authorized over all Europe, and received in every coun* 
try with equal satisfaction. Not only questions con* 
ceming uncertain or contested facts, but general and 
abstract points in law, were determined by the issue of 
a combat ; and the latter was deemed a method of dis* 
covering truth more liberal, as well as more satisfactory^ 
than that by investigation and argument. Not only 
might parties, whose ipinds were exasperated by the 
eagerness and the hostility of opposition, defy their an- 
tagonist, and require him to make good his charge, or 
to prov6 his innocence, with his sword ; but witnesses 
who had no interest in the issue of the question, though 
called to declare the truth by laws which ought to have 
afforded them protection, were equally exposed to the 
danger of a challenge, and equally bound to ^ss^r% the 
veracity of their evidence by dint of armi. To QQm^ 
plete the absurdities of this military jurisprudence, even 
the character of a judge was not sacred from its violence. 
Any one of the parties might interrupt a judge when 
about to deliver his opinion ; might accuse him of iniquity 
and corruption in the most reproachful terms, and throw«^ 
ing down his gauntlet, might challenge him to defend 
his integrity in the field ; nor could he, without infamy, 
refuse to accept the defiance, or decline to enter the 
lists against such an adversary. 

Thus the form of trial by combat, like other abuses, 
spread gradually, and extended to all persons, and al« 
most to all cases. Ecclesiastics, women, minors, ,su- 
perannuated and infirm persons, who could not with 
decency or justice be compelled to take arms, or to 



§ 1. STATE OF EUROPE. 59 

maintain their own cause, were obliged to produce chain* 
pionSj who offered from affection, or were engaged by 
rewards, to fight their battles. The solemnities of a 
judicial combat were such as were natural in an action^ 
which was considered both as a formal appeal to God^ 
and as the final decision of questions of the highest mo- 
ment. Every circumstance relating to them was re- 
gulated by the edicts of princes, and explained in the 
comments of lawyers, with a minute and even supersti- 
tious accuracy. Skill in these laws and rights was fre- 
quently the only science of which warlike nobles boasted, 
or which they were ambitious to attain *. 

By this barbarous custom, the natural course of pro- 
ceeding, both in civil and criminal questions, was en- 
tirely perverted. Force usurped the place of equity in 
courts of judicature, and justice was banished from her 
proper mansion. Discernment, learning, integrity, were 
qualities less necessary to a judge, than bodily strength 
and dexterity in the use of arms. Daring courage, and 
superior vigour or address, were of more moment to- 
wards securing the favourable issue of a suit, than the 
equily of a cause, or the clearness of the evidence. 
Men, of course, applied themselves to cultivate the ta- 
lents which they found to be of greatest utility. As 
strength of body and address in arms were no less re- 
quisite in those lists which they were obliged to enter 
in defence of their private rights, than in the field of 
battle, where they met the enemies of their country, it 
became the great object of education, as well as the 
chief employment of life, to acquire these martial accom- 
plishments. The administration of justice, instead of 

• See a curious discourse concerning the laws of judicial 
combat, by Thomas of Woodstock, duke of Gloucester, uncle 
to Richard II. in Spelman*8 Glossar. voc. Campus* 
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accustoming men to listen to the voice of equity^ or to 
reverence the decisions of law, added to the ferocity of 
their manners^ and taught them to consider force as the 
great arbiter of right and wrong. 

These pernicious elTects of the trial by combat were 
so obvious^ that they did not altogether escape the view 
of the unobserving age in which it was introduced. The 
clergy, from the beginning, remonstrated against it as 
repugnant to the spirit of Christianity, and subversive of 
justice and order *. But the maxims and passions which 
favoured it, had taken such hold of the minds of men, 
that they disregarded admonitions and censures, which, 
on other occasions, would have struck them with terror. 
The evil was too great and inveterate to yield to that re- 
medy, and continuing to increase, the civil power at 
length found it necessary to interpose. Conscious, how- 
ever, of their own limited authority, monarchs proceed- 
ed with caution, and their first attempts to restrain, or 
to set any bounds to this practice, were extremely feeble. 
One of the earliest restrictions of this practice which 
occurs in the history of Europe, is that of Henry I. of 
England. It extended no farther than to prohibit the 
trial by combat in questions concerning property of small 
value ^. Louis VII. of France imitated his example^ 
and issued an edict to the same effect J. St. Louis, 
whose ideas as a legislator were far superior to those of 
his age, endeavoured to introduce a more perfect juris- 
prudence, and to substitute the trial by evidence, in 
place of that by combat. But his regulations, with res- 
pect to this, were confined to his own domains ; for the 

* Du Cange Glossar. voc. DueUum^ vol. ii. p. 1675. 
t Brussel Usage des Fiefs, vol. ii. p. 9G2. 
X Ordon. torn. i. p. 16. 
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great vassals of the crown possessed such independent 
authority^ and were so fondly attached to the ancient 
practice^ that he had not power to venture to extend it 
to the whole kingdom. Some barons voluntarily adopt- 
ed his regulations. The spirit of courts of justice be- 
came averse to the mode of decision by combat, and dis- 
couraged it on every occasion. The nobles, neverthe- 
less, thought it so honourable to depend for the security 
of their lives and fortunes on their own courage alone^ 
and contended with so much vehemence for the preser- 
vation of this favourite privilege of their order, that the 
successors of St. Louis, unable to oppose and afraid of 
offending such powerful subjects, were obliged not only 
to tolerate, but to authorize the practice which he had 
attempted to abolish *. In other countries of Europe, 
efforts equally zealous were employed to maintain the 
established custom ; and similar concessions weie ex- 
torted from their respective sovereigns. It continued, 
however, to be an object of policy with every monarch 
of abilities or vigour to explode the trial by combat j 
and various edicts were issued for this purpose. But 
the observation which was made concerning the right of 
private war, is equally applicable to the mode of trial 
under review. No custom, how absurd soever it may 
be, if it has subsisted long, or derives its force from the 
manners and prejudices of the age in which it prevails, 
was ever aboUsh/ed by the bare promulgation of laws and 
statutes. The sentiments of the people must change, 
or some new power, sufficient to counteract the preva- 
lent custom, must be introduced. Such a change ac- 
cordingly took place in Europe, as science gradually 
increased, and society advanced towards more perfect 

* Ordon. torn. i. p. 328. 390. 435. 
Vol. I. p 



6s A VIEW OF THE $ t. 

• order. In proportion as the prerogative of princes ex- 
tended^ and came to acquire new force^ a power^ inter- 
ested in suppressing every practice favourable to the 
independence of the nobles^ was introduced. The strug- 
gle, nevertheless, subsisted for several centuries ; some- 
times the new regulations and ideas seemed to gain 
ground ; sometimes ancient habits recurred : and though^ 
upon the whole, the trial by combat went more and 
more into disuse, yet instances of it occur, as late as 
the sixteenth century, in the history both of France and 
of England. In proportion as it declined, the regular 
administration of justice was restored, the proceedings 
of courts were directed by known laws, the study of 
these became an object of attention to judges, and the 
people of Europe advanced fast towards civility, when 
this great cause of the ferocity of their manners was re- 
moved C[Y]]. 

8, By authorizing the right of appeal froiA the courts 
of the barons to those of the king, and subjecting the de- 
cisions of the former to the review of the latter, a newr 
step, not less considerable than those which I have al- 
ready mentioned, was taken towards establishing the re- 
gular, consistent, and vigorous administration of justice. 
Among all the encroachments of the feudal nobles on the 
prerogative of tbeir monarchs, their usurping the ad- 
ministration of justice with supreme authority, both in 
civil and criminal causes, within the precincts of their 
own estates was the most singular. In other nations^ 
subjects have contended with their sovereigns, and have 
endeavoured to extend their own power and privileges ; 
but in the history of their struggles and pretensions, 
we discover nothing similar to this right which the feu- 

[Y] Note XXII. 
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dal barons claimed^ and obtained. It must have been 
something peculiar in their genius and manners that 
suggested this idea^ and prompted them to insist on such 
a claim. Among the rude people who conquered the 
various provinces of the Roman Empire^ and establish- 
ed new kingdoms there, the passion of resentment^ too 
impetuous to bear controul, was permitted to remain al-* 
most unrestrained by the authority of laws. The person 
offended, as has been observed, retained not only the 
right of prosecuting, but of punishing his adversary. To 
him it belonged to inflict such vengeance as satiated his 
rage, or to accept of such satisfaction as appeased it. 
But while fierce barbarians continued to be the sole 
judges in their own cause, their enmities were impla- 
cable and immortal ; they set no bounds either to the 
degree of their vengeance, or to the duration of their re- 
sentment. The excesses i;rhich this occasioned, proved 
so destructive of peace aiid order in society, as to ren- 
der it necessary to devise some remedy. At first, re- 
course was had to arbiliratorsy who by. persuasion or in* 
treaty prevailed on the party offended to accept of a fine 
or composition from the aggressor, and to drop all far* 
ther prosecution. But as submission to persons who had 
no legal or nu^sterial authority was altogether voluntas 
ly, it became necessary to' establish judges, with power 
sufficient to enforce their own decisions. The leader 
whom they were accustomed to follow and to obey, 
whose courage they respected, and in whose int^rity 
they placed confidence, was tlie person to whom a mar* 
tial people naturally committed this importuit preroga- 
tive. Every chieftain was the commander of his tribe 
in war, and their judge in peace. Every baron led his 
vassals to the fiekly and administiered justice to them in 
bis hall. The high^spirhed dependents would not have 
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recognized any other authority, or haye sabmitted to any 
other jurisdiction. But in times of turbulence and vio- 
lence, the exercise of this new function was attended not 
only with trouble, but with danger. No person could 
assume the character of a judge, if he did not possess 
power sufficient to protect the one party from the vio- 
lence of private revenge, and to compel the other to ac- 
cept of such reparation as he enjoined. In considera- 
tion of the extraordinary efforts which this office requir- 
ed, judges, besides the fine which they appointed to be 
paid as a compensation to the person or family who had 
been injured, levied an additional sum aS a recompence 
for their own labour, and in all the feudal kingdoms the 
latter was not only as precisely ascertained^ but as regu- 
larly exacted, as the former. 

Thus, by the natural operation of circuintstances pe- 
culiar to the manners or political state of the feudal 
nations, separate and territorial jurisdictions came not 
only to be established in every kingdom, but. were estab- 
lished in such a way, that the interest of the barons 
concurred with their ambition in maintaining and ex- 
tending them. It was not merely a point of honour 
with the feudal nobles to dispense justice to their vassals ; 
but from the exercise of that power arose one capital 
branch of their revenue; and the emoluments of their 
courts were frequently the main support of their dignity. 
It was with infinite zeal that they asserted and defended 
this high privilege of their order. By this institution, 
however, every kingdom in Europe was split into as 
many separate principalities . as it contained powerful 
barons. Their vassals, whether in peace or in war, 
were hardly sensible of any authority, but th»t of their 
immediate superior lord. They felt themselves isub^ect 
to no other command. They were amenable to no other 
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jfirisdietioh. The ties which linked togedier these smal- 
ler confederacies became close and firm ; the bonds of 
public miion relaited, or were dissolved. The nobles 
strained their invention in devising r^ulattons which 
tended to ascertain and perpetuate this distinction. In 
order to guard against any appearance of subordination 
in their courts to those of the crown, they frequently 
constrained their monarchs to prohibit the royal judges 
from eiHering their territories, or from claiming any 
jurisdictitm there y and if, either through mistake, or 
from tlie spirit of encroachment, any royal judge ven« 
tured to extend his authority to the vassals of a baron, 
they might plead their right of exemption, and the lord 
of whom they held could not only rescue them out of 
his hands, but was entitled to legal reparation for the 
injury and affront offered to him. The jurisdiction of 
the royal judges scarcely reached beyond the narrow 
limits of the king^s demesnes. Instead of a regular gra* 
daticHi of courts, all acknowledging the authority of the 
same general laws, and looking up to these as the guides 
of their decisions, there were in every feudal kingdom 
a number of independent tribunals, the proceedings of 
which were directed by local customs and contradictory 
forms. The collision of jurisdiction among these dif» 
ferent courts oflen retarded the execution of justice. 
The variety and caprice of their modes of procedure 
must have for ever kept the administration of it from 
attaining any degree of uniformity or perfection. 

All the monerchs of Europe perceived these encroach- 
ments on their jurisdiction, and bore them with impa* 
tience. But the usurpations of the nobles were so firmly 
established) and the dKnger of endeavouring to overturn 
them by open force was so manifest, that kings were 
obliged to remain satisfied with attempts to undermine 
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them. Various expedients were employed for this pur- 
pose ; each of which merits attention^ as they mark the 
progress of law and equity in the several kingdoms of 
Europe. At firsts princes endeavoured to circumscribe 
the jurisdiction of the barons> by contending that they 
ought to take cognizance only of smaller offences, re- 
serving those of greater moment, under the appelSaticm 
of Pleas of the Crown, and Ro^al dmses, to be tried 
in the king's courts. This, however, affected only the 
barons of inferior note ; the more powerful nobles scorn- 
ed such a distinction, and not only clidmed unlimited 
jurisdiction, but obliged their sov^eigns to grant them 
charters, conveying or recognizing this privilege in the 
most ample form. The attempt, nevertheless, was pro- 
ductive of some good consequences, and paved the way 
for more. It turned the attention o£ men towards a ju- 
risdiction distinct from that of the .baron whose vassals 
they were ; it accustomed them to the pre^sions of 
superiority which the crown claimed over territorial 
judges ; and taught them, when oppressed by their own 
superior lord, to look up to th^r sovereign as their pro- 
tecton This facilitated the introduction of aj^ieals, by 
which princes brought the decisions of the barons' courts 
under the review of the royal judges. While trial by 
combat subsisted in full vigour, no point decided accord- 
ing to that mode could be brought under the review of 
another court. It had been referred to the judgment 
of God ; the issue of battle had declared his will ; and it 
would have been impious to have called in question the 
equity of the divine decision. But as soon as that bar- 
barous custom began to fail into disuse, princes encour- 
aged the vassals of the barons to sue for redress, by 
appealing to the royal courts. The progress of this 
practice, however^ was slow and gradual. The first in* 
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Stances of appeals were on account of the deknf or the re* 
fuMal qf justice in the barons' court ; and as these were 
countenanced by the ideas of subordination in the feudal 
constitution^ the nobles allowed them to be introduced 
witliout much opposition, fiut when these were follow- 
ed by appeals on account of the injustice or iniquity of 
the sentence^ the nobles then began to be s^isible, that 
if this innovation became general^ the shadow of power 
alcme would remain in their hands, and all real authority 
and jurisdiction would centre in those courts which pos« 
sessed the right of review. They instantly took the 
alarm, remonstrated against the encroachment, and con* 
tended boldly for their ancient privileges. But the 
monarchs in the different kingdoms of Europe pursued 
their plan with steadiness and prudence* Though forced 
ta suspend their operations on some occasions, and seem- 
ingly to yield when any formidable confederacy of their 
vassals united against than, they resumed their meas- 
ures as soon as they observed the nobles to be remiss or 
feeble, and pushed them with vigour. They appointed 
the royld courts, which originally were ambulatory, and 
irregular -with respect to their times of meeting^ to be 
held in a fixed place, and at stated seasons. They were 
solicitous to name judges of more distinguished abilities 
than such as usually presided in the courts of the barons. 
They added dignity to their character, and splendour to 
their assemblies. They laboured to render their forms 
regular, and their decrees consistent. Such judicatories 
.became, of course, the objects of public confidence as 
well as veneration- The people, relinquishing the tri- 
bunals of their lords, were eager to bring every subject 
. of contest under the more equal and discerning eye of 
those whom their sovereign had chosen to give judgment 
in his name. Thps kings became once more the heads 
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of the oHBinunity, and the dispenses of justice to their 
iwlQects^ The barons^ in some kingdoms, ceased to ex- 
tocise their right of jurisdiction^ because it sunk into con- 
fenipC ; in others, it was circumscribed by such regula« 
tions as rendered it innocent, or it was entirely abolish- 
ed by express statutes* Thus the administration of jus- 
tice taking its rise from one source, and following one 
dii^ection, held its course in every state with more uni- 
formity, and with greater force [[Z]]. 

VL The forms and maxims of the canon law, which 
were become universally respectable from their authori^ 
ty in the spiritual courts, contributed not a little to- 
wards those improvements in jurisprudence which I have 
enumerated. If we consider the canon law politically, 
and view it either as a system framed on purpose 4o as- 
sist the clergy in usurping powers and jurisdiction no 
less repugnant to the nature' of their function, than in- 
consistent with the order of government ; or as the chief 
instrument in establishing the doininion of the pope», 
which* shook the throne, and endangered the liberties of 
every kingdom in Europe, we must pronounce it one of 
the most formidable engines ever formed against the 
luiKppiness of civil society. But if we contemplate it 
merely as a code of laws respecting, the rights and pro- 
perty of individuals, and attend only to^the civil effects 
of its decisions concerning these, it will appeai* in a dif- 
ferent and a much more favourable liorht. In a^es of 
ignorance and credulity, the ministers of religion are the 
objects of superstitiotts veneration. When the barbari- 
ans who over-ran the Roman empire first embraced the 
^Christian faith, they found the clergy in possession of 
considerable power ; and they naturaUy transferred to 

[Z] Note XXIIL 
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those new guides the profound suhmission and reve- 
rence which they were accustomed to yield to the priests 
of that religion which they had forsaken. They deem- 
ed their persons to be equally sacred with their function ; 
and would have considered it as impious to subject them 
to the pro&ne jurisdiction of the laity. The clergy were 
not blind to these advantages which the weakness of man- 
kind afforded them. They established courts^ in which 
every question relating to their own character, their 
function, or their property, was trieds They pleaded, 
and obtained an almost total exemption from the autHo- 
rity of civil judges* Upon different pretexts, and by 
a multiplicity of artifices, they communicated this pri- 
vilege to so many p^sons, and extended their jurisdic- 
tion to such a variety of cases, that the ^eater part oi 
those affairs which gave rise to contest and litigation* 
was drawn under the cognizance of the spiritual courts. 
But in order to d]s|K>se the laity to suffer these usur- 
pations without. murmur or opposition, it was necessary, 
to. convince them,! that the administration J of justice 
would be rendered more perfect by the establishment of 
this new jurisdiction. This was not a diffiqqlt undertak- 
ing at that period> when ecclesiastics carried on their 
encroachments with the greatest success. . That scanty 
portion of science which served to guide men in the ages 
of darkness, was i almost entirely engrossed by the cler- 
gy. They alone wer6 accustomed to read, to inquire^ 
and to reason. Whatever knowledge of ancient juris- 
prudence had been preserved,; either by tradition, or in 
such books as had escaped the destructive rage qf barr 
banana, was possessed by them* Upon .the maxims .of 
that excellent system, they founded a code of laws con«^ 
sonant to the great principles of equity. Being direct- 
ed by fixed and known rules> the forms of their courts 
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were ascertained^ and their decisions became uniform 
and consistent Nor did they want authority sufficient 
to enforce their sentences. Excommunications and oth- 
er ecclesiastical censures^ were punishments more for* 
midable than any that civil judges could inflict in sup- 
port of their decrees. 

It is not surprising^ then^ that ecclessiastical jurispru- 
dence should become such an object of admiration and 
respect, that exemption from civil jurisdiction was court* 
ed as a privilege, and conferred as a reward. It is not 
surprising, that even to rude people, the maxims Of the 
cancm law should appear more equal and just than those 
of the. ill-digested jurisprudence which directed all pro- 
ceedings in civil courts. According to the latter, the 
diffbrences between contending barons were terminated^ 
as in a iState of nature, by the sword ; according to the 
former, every matter was subjected to the decision of 
laws. The one, by permitting judicial combats> left 
chance ahd force to be arbiters of right or wrong, of 
truth or fidsehood ; the other passed judgment with re- 
i^pect to thei&e, by the maxims of equity, and t^e testi'^ 
mdnj of witnesses. Any error or iniquity in a sentence 
pronounced By a baron to whom feudal jurisdiction be- 
longed, was irremediable, because originally it was sub- 
ject to the review of no supericn-.tribunal ; the ecclesias- 
tical law established a regular gradation of courts, through 
all which a cause might be carried by appeal, until it 
was determined by that authority which was held to be 
sfupfigme in the chureh. Thus the genius and principles 
of the canon law prepared men for approving those three 
great alterations in the feudal jurisprudence which I have 
mentioned. But it was not with respect to these points 
alone that the canon law suggested iaq>rovements bene- 
ficiflil to society. Many of the regulations, now deemed 
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the barriers of personal security^ or the safeguards of 
private property, are contrary to the spirit and repug- 
nant to the maxims of the civil jurisprudence known in 
£urope during several centuries, and were borrowed from 
the rules and practice of the ecclesiastical courts. By 
observing the wisdom and equity of the decisions in these 
courts, men began to perceive the necessity either of de- 
serting the martial tribunals of the barons, or of attempt^ 
ing to reform them CAA]]. 

VII. The revival of the knowledge and study of the 
Boman law co-operated with the causes which I have 
mentioned, in introducing more just and liberal ideas 
concerning the nature of government, and the adminis- 
tration of justice. Among the calamities which the de- 
vastations of the barbarians who broke in upon the em- 
pire brought upon mankind, one of the greatest was their 
overturning the system of Roman jurisprudence, the no- 
blest monument of the wisdom of that great people, form- 
ed to subdue and to govern the world. The laws and 
regulations of a civilized community were repugnant to 
the manners and ideas of these fierce invaders. They 
had respect to objects of which a rude people had no 
conception ; and were adapted to a state of society with 
which they were entirely unacquainted. For this rea- 
son, wherever they isettled, the Roman jurisprudence 
soon sunk into oblivion, and lay buried for some centu- 
ries under the load of those institutions which the inha- 
bitants of Europe dignified with the name of laws. But 
towards the middle of the twelfth century, a copy of Jus- 
tinian's Pandects was accidentally discovered in Italy. 
By that time the state of society was so far advanced, 
and the ideas of men so much enlarged and improved 

[AA] Note XXIV. 



THE A VIEW* OF THE $ 1« 

by the occurrences of several centuries^ during which 
they had continued in political-union^ that they were 
struck with admiration of a system which their ancestors 
could not comprehend. Though they had not hitherto 
attained such a degree of refinement, as to acquire from 
the ancients a relish for true philosophy or speculative 
science ; though they were still insensible, in a great de- 
gree, to the beauty and elegance of classical composition; 
they were sufficiently qualified to judge with respect to 
the merit of their system of laws, in which the many 
points most interesting to mankind were settled with dis* 
cernment, precision, and equity. All men of letters 
studied this new science with eagerness ; and within a 
few years after the discovery of the Pandects, professors 
of civil law were appointed, who taught it publicly in 
most countries of Europe. 

The effects of having such an excellent model to study 
and to imitate ^ere immediately perceived. Men, as 
soon as they were acquainted with fixed and general 
laws, perceived the advantage of them, and became im- 
patient to ascertain the principles and forms by which 
judges should regulate their decisions. Such was the 
ardour with which they carried on an undertaking of so 
great importance to society, that, before tho close of the 
twelfth century, the feudal law was reduced into a re- 
gular system ; the code of canon law was enlarged and 
methodized ; and the loose uncertain customs of differ- 
ent provinces or kingdoms were collected and arranged 
with an order and accuracy acquired from the knowledge 
of Roman jurisprudence. In some countries of Europe 
the Roman law was adopted as subsidiary to their own 
municipal law ; and all cases to which the latter did not 
extend, were decided according to the principles of the 
former. In others^ the maxims as well as forms of Ro- 
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man jurisprudetice mingled imperceptibly with the laws 
of the country^ and had a powerful^ though less sensible 
influence^ in improving and perfecting them C^BT] , 

These various improvements in the system of jurist 
prudence, and administration of justice, occasioned a 
change in manners of great importance, and of extensive 
effect. They gave rise to a distinction of professions ; 
they obliged men to cultivate different talents, and to 
aim at different accomplishments, in order to qualify 
themselves for the various departments and functions 
which became necessary in society *. Among uncivilized 
nations, there is but one profession honourable, that 
of arms. All the ingenuity and vigour of the human 
mind are exerted in acquiring military skill or address. 
The functions of peace are few and simple; and require 
no particular course of education or of study, as a pre- 
paration for discharging them. This was the state of 
Europe during several centuries. Every gentleman* 
bom a soldier, scorned any other occupation ; he was 
taught no science but that of war ; even his exercises 
and pastimes were feats of martial prowess. Nor did 
the judicial character, which persons of noble birth were 
alone entitled to assume, demand any degree of know- 
ledge beyond that which such untutore d soldiers pos- 
sessed. To recollect a few traditionary customs which 
time had confirmed, and rendered respectable ; to mark 
out the lists of battle with due formality ; to observe the 
issue of the combat ; and to pronounce whether it had 
been conducted according to the laws of arms ; included 
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every thing that a baron, who acted as a judge, ^^oiid 
it necessary to understand. 

But when the forms of legal proceedings were fixed, 
when the rules of decision were committed to writing, 
and collected into a body, law became a science, the 
knowledge of which required a r^ular course of study, 
together with long attention to the practice of courts. 
Martial and illiterate nobles had neither leisure nor in* 
clination to undertake a task so laborious, as well .as so 
foreign from all the oocupations which they deemed en- 
tertaining, or suitable to their rank. They gradually 
relinquished their places in courts of justice, where 
their ignorance exposed them to contempt. They be- 
came weary of attending to the discussion of cases, which 
grew too intricate for them to comprehend. Not only 
Uie judicial determination of points which were the sub- 
ject of controversy, but the conduct of all legal business 
and transactions, Was committed to persons trained by 
previous study and application to the knowledge of law. 
An order of men, to whom their fellow citizens had 
daily recourse for advice, and to whom they looked up 
for decision in their most important concerns, naturally 
acquired consideration and influence in society . TJbey 
were advanced to honours which had been considered 
hitherto as the peculiar rewards of military virtue. . They 
were intrusted with offices of the highest dignity and 
most extensive power. Thus, another profession than 
that of arms came to be introduced among the l^y, and 
was reputed honourable. The functions of civil life were 
attended to. The talents requisite for discharging them 
were cultivated. A new road was opened to wealth and 
eminence. The arts and virtues of peace were placed 



§ 1« STATS or Eij]toi»Er. 75 

in their proper rank, and received their due recomM 
pence CCCTJ. 

VIIL While improvements, so important with respect 
to the state of society and the administration of justice^ 
gradually made progress in Europe, sentiments more 
liberal and generous had began to animate the nobles; 
These were inspired by the spirit of Chivalry, which, 
thou^ considered, commonly, as a wild institution, the 
effect of caprice, and the source of extravagance, arose 
naturally from the state of society at that period, and 
had ft very serious influence in refining the manners oi 
the European nations. The feudal state was a state of 
almost perpetual war, rapine, and anarchy ; during which 
the weak and unarmed were exposed to insults or injuries. 
The powtf of the sovereign was too limited to prevent 
these wrongs; and the administration of justice too 
feeble to redress them. The most efieetual protection 
against violence and oppression was often found to be 
that which the vaknir and generosity of private persons 
affi>rded. The same spirit of enterprise which had 
prompted so many gentlqmen to take arms in defence 
of the oppressed pilgrims in Palestine, incited others to 
declare themselves the patrons and avengers of injured 
innocence at home. When the final reduction of the 
Holy Land under the dominion of infidels put an end to 
these foreign expeditions, the latter was the only employ- 
ment left for the activity and courage of adventurers. 
To check the insolence of overgrown oppressors 5 to res* 
cue the helpless from captivity ; to protect, or to avenge 
women, orphans, and ecclesiastics, who could not bear 
arms in their own defence ; to redress wrongs and re* 
move grievances ; were deemed acts of the highest' 
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prowess and merit. Valour, humanity, courtesy, justice^ 
honour, were the characteristic qualities of chivalry. Ta 
these were added religion, which mingled itself with ev- 
ery passion and institution during the middle ages, and 
by infusing a large proportion of enthusiastic zeal, gave 
them such force, as carried them to romantic excess. 
Men were trained to knighthood by a long previous 
discipline ; they were admitted into the order by So- 
lemnities no less devout than pompous ; every person of 
noble birth courted that honour ; it was deemed a dis- 
tinction superior to royalty ; and monarchs were proud 
to receive it from the hands of private gentlemen. 

This singular institution, in which valour, gallantry^ 
and religion, were so strangely blended, was wonderfully 
adapted to the taste and genius of martial nobles; and 
its effects were soon visible in their manners. War was 
carried on with less ferocity, when humanity came to 
be deemed the ornament of knighthood no less than 
courage. More gentle and polished manners were intro- 
duced, when courtesy was recommended as the . most 
amiable of knightly virtues. Violence and oppression 
decreased, when it was reckoned meritorious to check and 
to punish them. A ^scrupulous adherence to truth, with 
the most religousf attention to ful6l every engagement, 
became the distinguishing characteristic of a gentleman^ 
because chivalry was regarded as the school of honour, 
and inculcated the most delicate sensibility with respect 
to those points. The admiration of these qualities, to- 
gether with the high distinctions and prerogatives con* 
ferred on knighthood in every part of Europe, inspired 
persons of noble birth on some x>ccasioiis with a species 
of military fanaticism, and led them to extravagant en- 
terprises. But they deeply imprinted on their minds 
the principles of generosity and honour. These were 
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Strengthened by every thing that can affect the senses 
or touch the heart. The wild exploit^* of those roman* 
tic knights who saUied fortk in quest of adventures^ are 
well knowh^ and hare been treated with proper ridicule. 
The pditical and per^tmnent eflRects of the spirit of chiv- 
flliy have beeti l^sd observed. Perhaps^ the humanity 
which accoittpatties all tbeoperations of war« the refine- 
mentB of gallantry^ and the point of honour, the three 
chief cireuoistanGes whieh distinguish modem from an- 
cient manners, may be ascribed in a great measure to 
this institution, which 1ms appeared whimsical to super-i 
fici^ observers, but by its effects has proved of great 
benefit to mankind. The sentiments which chivalry 
inspired had a wonderful infiuence on manners and 
conduct during the twelfth^ thirteenth, fourteenth, and 
filteenth centuries. They were so deeply rooted, that 
they continued to operate after the vigoiir and reputation 
of the institution itself began to decline. Some consider- 
able trimsactions recorded- in the following history, re* 
sembie the adventurous exploits of chivalry, rather than 
the well-regulated operations of sound policy. Some 
of the most eminent personages, whose characters will 
be delineated, were strongly tinctured with this roman- 
tic spiirit. Francis I. was ambitious to distinguish him- 
self by aU the qualities of an accomplished knight, and 
endeavoured to imitate the enterprising genius of chivalry 
in war, as well as its pomp and courtesy during peace. 
The fame which the French monarch acquired by these 
splendid actions, so far dazzled his more temperate rival, 
that he departed on some occasions from his usual pru- 
dence and nK)deration, and emulated Francis in deeds of 
prowess or of gallantry f^DD]]. 
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IX. The progress of science^ and the cultivation oi 
literature^ had considerable effect in changing the man- 
ners of the European nations, and introducing that civi« 
lity and refinement by which they are now dictiaguished. 
At the time when their empire was overturned, the Ro« 
mans, though they had lost that correct taste which has 
rendered the productions of their ancestors standards of 
excellence, and models of imitation for succeeding ages^ 
still preserved their love of letters, and cultivated the 
arts with great ardour. But rude barbarians were so far 
from being struck with any admiration of these unknown 
accomplishments, that they despised them. They were 
not arrived at that state of society, when those faculties 
of the human mind, which have beauty and elegance for 
their objects, begin to unfold themselves. They were 
strangers to most of those wants and desires which are 
the parents of ingenious invention ; and as they did not 
comprehend either the merit or utility of the Roman 
arts, they destroyed the monuments of them, with an 
industry not inferior to that with which their posterity 
have since studied to preserve or to recover them. The 
convulsions occasioned by the settlement of so many 
unpolished tribes in the Empire ; the frequent as well 
violent revolutions in every kingdom which they estab« 
lished ; together with the interior defects in the form of 
government which they introduced, banished security 
and leisure ; prevented the growth of taste, or the cul- 
ture of science ; and kept Europe, during several centu- 
ries, in that state of ignorance which has. been already 
described. But the events and institutions which I have 
enumerated, _produced great alterations in society. As 
soon as their operation, in restoring liberty and inde- 
pendence to one part of the community, began to be felt, 
as soon as tbey began to communicate to all the mem- 
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bers of society, some taste of the advantages arising from 
commerce, from public order, and from personal security, 
the human mind became conscious of powers which it 
did not formerly perceive, and fond of occupations or 
pursuits, of which it was formerly incapable. Towards 
the beginning of the twelfth century, we discern the first 
symptoms of its awakening from that lethargy in which 
it had been long sunk, and observe it turning with curi« 
osity and attention towards new objects. 

The first literary efforts, however, of the European 
nations in the middle ages, were extremely ilUdirected* 
Among nations, as well as individuals, the powers of 
imagination attain some degree of vigour before the in« 
tellectual faculties are much exercised in speculative or 
abstract disquisition. Men are poets before they are 
philosophers. They feel with sensibility, and describe 
with force, when they have made but little progress ia 
investigation or reasoning* The^age of Homer and of 
Hesiod long preceded that of Thales or of Socrates. But 
unhappily for literature, our ancestors, deviating from 
this course which nature points out, plunged at once in« 
to the depths of abstruse and metaphysical inquiry. 
They had been converted to the Christian faith, soon 
after they settled in their new conquests. But they did 
not receive it pure. The presumption of men had added 
to the simple and instructive doctrines of Christianity 
the theories of a vain philosophy, that attempted to 
penetrate into mysteries, and to decide questions which 
the limited faculties of the human mind are unable to 
comprehend or to resolve. These over-curious specula- 
tions were incorporated with the system of religion, and 
came to be considered as the most essential part of it. 
As soon, then, as curiosity prompted men to inquire and 
to reason, these were the subjects which first presented 



tbemsehre^ «ad engsged their intention. Th« sefanlasitc 
theology^ with its infinite train of bold disqaisitions^ 
Und subtile distinctions concerning points which are not 
the object of huoian reason, was the firsft production of 
the spirit of inquiry after it began to resuaae some de- 
gree of activity and vigour in Europe. It was not, how*- 
ever, this circumstance alone thrit gave such a wrong turm 
to the minds of meii, when they began again to exercise 
talents which they had so long neglected. Most of the 
persons who attempted to revive literature ift the twelfth 
and thirteenth centuries, had received instruction, or 
derived their principles of science, from the Greeks in 
the eastern Empire, or from the Arabians in Spain and 
Africa. Both these people, acute and inquisitive to 
eiDcesSi had corrupted those scieni^s which they culti- 
vated. The former rendered theology a system of spe« 
culative refinement^ cft of endless controversy^ The 
latter communii ated to philosophy a spirit of metaphy* 
steal and frivolous subtle y. Misled by these guides, 
the persons who first applied to science were involved 
in a maze of intricate inquiries. Instead of allowing 
their fancy to take its natural range, and to produce such 
works of invention as might have improved their tast^ 
and refined their sentimenta ; instead of cultivating 
l^ose arts which e^nbeilish hurnan life^ and render it 
com^rtable ; they were fettered by authority, they were 
led astray by example, and wasted the whole force of 
tiieir genius in speculations as unavailing as they were 
difficult. 

But fruitless and ill-directed &h th&se speculations- 
#ere, their novelty roused, and their boldnesi) interested 
the human mind. The ardour with which men par- 
Sued those uninviting studies, was astiinishmg. Genuine 
philosophy was never cuitivatedj in any enlightened 
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age^ with more teal. Schools^ upon the model of thos^ 
instituted by£har1emagne, were opened in every cathe* 
dral, and almost in every monastery of note. Colleges 
and universities were erected and formed into communi- 
ties or corporations^ governed by their own laws^ and 
invested with separate and extensive jurisdiction over 
their own members. A regular course of studies was 
planned. Privileges of great value were conferred on 
masters and scholars. Academical titles and honours 
of various kinds were invented as a recompence for both. 
Nor was it in the schools alone that superiority in science 
Jed to reputation and authority ; it became an object of 
respect in life^ and advanced such as required it to a 
rank of no inconsiderable eminence. Allured by all 
these advantages, an incredible number of students re- 
sorted to those new seats of learning, and crowded with 
' eagerness into that new path which was opened to fame 
and distinction. 

But how considerable soever these first efforts may 
aj^pear, there was one circumstance which prevented 
the effects of them from being as extensive as they na- 
turally ought to have been. All the languages in Eu- 
rope, during the period under review, were barbarous. 
They were destitute of elegance, of force, and even bf 
perspicuity. No attempt had been hitherto made to 
improve or to polish them. The Latin tongue was 
«pnsecrated by the church to religion. Custom, with 
.authority scarcely less sacred, had appropriated it to 
.literature. All the sciences cultivated in the twelfth and 
thirteenth centuries were taught in Latin. AH books 
with respect to them were written in that language. It 
would have been deemed a degradation of any important 
subject, to have treated of it in a modern language. 
This confined science within a very narrow circle. The 



kamed alone were admitted into the temple of know- 
le<^ ; the gate was shot against all others, who were 
suffered to remain involired in their former darkness 
floxd ignorance. 

But though science was thus prevented, during se« 
veral ages, from diffusing itself through society, and its 
influence was much circumscribed ; the progress^ whicb 
it made may be mentioned, nevertheless, among the 
grest causes which contributed to introduce a change of 
manners into Europe. The ardent, though ill-judged 
spirit of inquiry which I have described, occasioned a 
fermentation of mind that put ingenuity and invention 
in motion, and gave them vigour. It led men to a new 
employment of their faculties, which they found to be 
agreeable as wetl as interesting. It accustomed them 
to exerdseis^ and occupations which tended to sofien tiieir 
manners, and to give them some relish for the gentle 
virtues, pecuh'ar to people among whom science has 
been cvHivated with success [[EE]]. 

X. The progress of oooimerce had considerable inflo- 
-^ce in poKshing the manilers of the European nations, 
and in establishing among them order, equal laws, and 
humanity. The wants of men, in the original and most 
simple state of society, are so few, and their desires se 
limited, that they rest contented with the natural pro- 
ductions of their climate and soil, or with what they 
ean add to these by their own rude industry. Tfa^ 
have no superfluities to dispose of, and few necessities 
that demand a supply. Every little communis sub- 
sisting on its own domestic stock, and satisfied with it, 
SB either little acquainted with the states around it, or 
at variance with them. Society and manners must be 
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coiHadembly improved^ and many provisions mnstt be 
made for public order and personal security^ before a 
fiberal intercourae can take j^ace between diffenent nA« 
tioBs. We £nd^ accordingly, tliat the first ^ect Qfthe 
tetdement of the barbarians in the jBmpire« was to di- 
vide those nations which the Roman power had united. 
Europe was broken into many separate commmiities. 
The intercourse, between these divided states, ceased 
i^xnost entirely during several centuries. Navigation 
was dangercRis in seas infested by pirates ; nor could 
strangers trust to a friendly reception in the ports of on* 
civilized nations. Even between distant parts of the 
9sme kingdom, the communication was rare and difficult. 
The lawless rapine of banditti, together with the avowed 
exactions of the nobles, scarcely less formidable than 
oppressive, rendered a journey of any length a perilous 
enterprise. Fixed to the spot in which they resided, 
the^a^r part of the inhabitants of Europe lost, in a 
great measure, the knowledge of remote regions, and 
were unacquainted with their names, their situations, 
their climates, and their commodities C^^!]* 

Various causes, however, contributed to revive the 
apirit of commerce, and to r^new, in some -degree, the 
intercourse between different nations. The Italians, by 
l^r connexion with Constantinople, and other cities 
of the Greek empire, had preserved in their own coun« 
try considerable rdish for the precious commodities and 
curious manufactures of the East. They communicated 
«ome biowledge of these to the countries contiguous to 
Italy. But this commerce being extremely limited, 
the intercourse which it occasioned between di£Peredt 
liations was not considerable. The Crusades, by lead- 
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ing multitudes from every corner of Europe into Asia, 
opened a more extensive communication between the 
East and West, which subsisted for two centuries ; and 
though the object of these expediments was conquest 
and not commerce ; though the issue of them proved as 
unfortunate, as the motives for undertaking them were 
wild and enthusiastic ; their commercial effects, as hath 
been shewn, were both beneficial and permanent. Dur- 
ing the continuance of the Crusades, the great cities in 
Italy, and in other countries of Europe, acquired 
liberty, and together with it such privileges as rendered 
them respectable and independent communities. Thus, 
in every state, there was formed a new order of citizens, 
to whom commerce presented itself as their proper ob- " 
ject, and opened to them a certain path to wealth and 
consideration. Soon after the close of the Holy War, 
the manner's compass was invented, which by rendering 
navigation more secure, encouraged it to become more 
adventurous, facilitated the communication between re« 
mote nations, and brought them nearer to each othe^. 

The Italian States, during the same period, established 
a regular commerce with the East in the ports of Egypt, 
and drew from thence all the rich products of the Indies* 
They introduced into their own territories manufactures 
of various kinds, and carried them on with great inge- 
nuity and vigour. They attempted new arts ; and trans- 
planted from warmer (climates, to which they had been 
hitherto deemed peculiar, several natural productions 
which now furnish the materials of a Tucrative and ex- 
tended commerce. All these commodities, whether 
impoited from Asia, ot produced by their own skill, 
■they disposed of to great advantage among the other peo- 
ple of Europe, who began to acquire some taste for an 
elegance in living unknown to their ancestors, or de» 
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s]Hsed by i^em. During the twelfth and dikteenth 
centuries, the ccMoiinerce of Europe was almost entirely 
hi the hands of the Italians, mcH^ commonly known in 
those ages by the name of Lombards. Companies or 
societies of Lombard merchants settled in every different 
kingdom* They were taken under the immediate protect 
tion of the several governments. They enjoyed extensive 
{Mrivileges and immunities. The operation of the an« 
dent barbarous laws concerning strangers, was suspended 
wil^ respect to themi They became the carriers, the 
manufacturers, and the bankers of all Europe* 

While the Italians, in the South of Europe, were 
cultivating trade with such industry and success, the 
commercial s{Hrit awakened in the North towards the 
middle of the thirteenth century. As the nations around 
the Baltic were, at that time extremely barbarous, and 
infested that sea with their piracies, the cities of Lubec 
and Hamburgh, soon after they began to open some 
trade with these people, found it necessary to enter into 
a league of mutual defence. They derived such advan« 
tages from this union, that other towns acceded to their 
confederacy, and in a short time, eighty of the mosft 
considerable cities scattered through those extensive 
countries which streteh from the bottom of the Baltic 
to Cologne on the Rhine, joined in the famous Hanse^ 
atic league, which became so formidable, that its alliance 
was courted and its enmity was dreaided by the greatest 
monarchs* The members of this powerfil association 
formed the first systematne plan of commerce known in 
the middle c^s, and conduct^ it by common laws en« 
acted in their general assexnll^iee. They supplied th^ 
rest of Europe with naval stores, tmd pitched on diffe- 
rent towns, the most eminent ^ which was Bruges in 
Flanders, where they established staples in wlach their 
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commerce was regularly carried on. Thither this Lom- 
bards brought the productions of Ihdia^ together with 
the manufactures of Italy^ and exchtoged them for the 
more* bulky, but not less useful commodities of the 
North. The Hanseatic merchants disposed of the 
cargoes which they received from the Lombards, in the 
ports of the Baltic, or carried them up the great rivers 
into the interior parts of Germany. 

This regular intercourse opened between the nations 
in the north and south of Europe, made them sensible 
of their mutual wants, and created such new and in- 
creasing demands for commodities of every kind, that 
it excited among the inhabitants of the Netherlands a 
more vigorous spirit in carrying on the two great ma- 
nufactures of wool and flax, which seem to have been 
considerable in that country as early as the age of 
Charlemagne. As Bruges became the centre of com- 
munication between the Lombard and Hanseatic mer- 
chants, the Flemings traded with both in that city to 
such extent as well as advantage, as spread among them 
a general habit of industry, which long rendered Flan- 
ders and the adjacent prpvihces the most opulent, the 
most populous, and best cultivated countries in Europe. 

Struck with the flourishing state of these provinces, 
of which he discerned the true cause, Edward III. of 
England endeavoured to , excite a spirit of industry 
among his own subjects, who, blind to the advantages 
of their situation, and ignorant of the source from which 
opulence was destined to flow into their country, were 
so, little attentive to their; ccnnmercial interests, as hardly 
to attempt those manufactures, . the materials of which 
they furnished to foreigners. By alluring Flemish ar- 
tisans to settle in his dominions, as well as by many 
wise laws for the encouta^mentand regulation of trad^ 
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Edward gave a beginning to the woollen manufactures 
of England, and first turned the active and entei*prising 
genius of his people towards those arts which have 
raised the English to the highest rank among commer- 
cial nations. 

This increase of commerce, and of intercourse be- 
tween nations, how inconsiderable soever it may appear 
in respect of their rapid and extensive progress during 
the last and present age, seems wonderfully great, when 
we compare it with the state of both in Europe previous 
to the twelfth century. It did not fail of producing 
great effects. Commerce tends to wear off those pre- 
judices which maintain distinction and animosity be- 
tween nations. It softens and polishes the manners of 
men. It unites them by one of the strongest of all ties» 
the desire of supplying their mutual wants. It disposes 
them to peace, by establishing in every state an order 
of citizens bound by their interest to be the guardians 
of public tranquillity. As soon as the commercial spirit 
acquires vigour, and begins to gain an ascendant in any 
society, we discover a new genius in its policy, its alli- 
ances, its wars, and. its negotiations. Conspicuous^ 
proofs of this occur in the history of the Italian states, 
of the Hanseatic league, and the cities of the Nether- 
lands during the period under review. In proportion 
as commerce made its way into the different countries 
of Europe, they successively turned their attention to 
those objects, and adopted those manners, which occupy 
and distinguish polished nations CGG]]. 
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SECTION IL 

Fiew of the Progress of Society in Europe, mtk resped 

to the Command of the national Force requisite 

in foreign Operations, 

SUCtI are the events and institutions whieb^ by 
their powerful operation, contibuted gradually to Intro* 
duce regular government and polished manners into 
the various nations of Europe. When we survey the 
state of society, or the character of individuals, at the 
(Opening of the fifteenth century, and then turn back to 
view the condition of both at the time when "die bariMib 
rous tribes, which overturned the Roman power, con]*> 
pleted their settlement in thmr new conquests, the pro* 
gresfl which mankind had mode towards order and 
nfinement will appear immense. 

Government, however, was still far from having at^ 
tained that state, in which extorsive monarchies act 
with the united vigour of the whole community, or carry 
on great underudcings with perseverance and success. 
Small tribes or communities, even in their rudest state, 
may operate in concert, and exert their utmost force. 
They are excited to act not by the distant objects or 
the refined speculations which interest or affect men in 
polished societies, but by their present fedings. The 
insults of an enemy kindle resentment ; the success of 
a rival tribe awakens emulation ; these passions com- 
municate from breast to breast, and all the members of 
the community, with united' ardour, rush into the field 
in order to gratify their revenge, or to acquire distinc- 
tion. But in widely extended states, such as the great 
kingdoms of Europe at the beginning of the fifteenth 
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c^entary^ where there is little intercourse between the 
distant members of the community, and where every 
great enterprise requires previous conceit and long pre- 
paration, nothing can rouse and call forth their united 
strength, but the absolute command of a despot, or the 
powerful influence of regular policy. Of the former, 
the vast empires in the East are an example ; the irre« 
sistible mandate of the sovereign reaches the most re- 
mote provinces of his dominions, and compels whatever 
namber of his subjects he is pleased to summon, to fol« 
low his standard. The kingdoms of Europe, in the 
present age, are an instance of the latter ; the prince, 
by the less violent, but no less effectual operation of 
laws and a well-regulated government, is enabled to 
avail himself of the whole force of his state, and to^em« 
ploy it in enterprises which require strenuous and 
vering efforts. 

But, at the opening of the fifteenth century, the poli« 
tical constitution in all the kingdoms of Europe was 
very diflerent from either of these states of government. 
The sever^ monarchs, though they had somewhat en« 
larged the boundaries of prerogative by successful ea« 
croacbments on the immunities end privileges of the 
nobiJity, were possessed of an authority extremely li- 
mited. The laws and interior police of kingdoms, 
though much improved by the various events and regu- 
lations which I have enumerated, were still feeble and 
imperfect. In every country, a numerous body of no- 
bles, who continued to be forilhidable notwithstanding the 
Various expedients employed to depress them, watched 
all the motions of their sovereign with a jealous atten- 
tion, which set bounds to his ambition, and either pre- 
vented his forming schemes of extensive enterprise, er 
obstructed the execution of them. 
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Tbe ordinary revenues of eveiy piince were so exr 
tremely small as to be inadequate to any great under* 
taking. He depended for extraordinary supplies on tbe 
good-will of his subjects^ who granted them of^ wiA 
a reluctant^ and always with a sparing hand* 

As the revenues of princes were inconsiderable, the 
armies which they could bring into the field were un- 
fit for long and ^ectual service. Instead of being able 
to employ troops trained to skill in arms> and to mil^ 
taery subordination^ by regular discipline, monarchs were 
oUiged to depend on such forces as their vassals con* 
ducted to their standard in consequence of their military 
tenures. These, as they were bound to remain under 
arms only for a short time, could not march &r from 
their usual place of residence, and being more attached 
to tiie lord of whom they lield, than to the sovereign 
whom they served, were often as much disposed to 
counteract as to forward his schemes. Nor were they^ 
even if they had been more subject to the command of 
tbe monarch, proper instruments to carry into execution 
any great and arduous enterprise. The strength of an 
army, formed either for conquest or defence, lies in 
infantry. To the stability and discipline of their legions, 
consisting chiefly of infantry, the Romans, during the 
times of the republic, were indebted for their victories ; 
and when their descendants, forgetting the institutions 
which had led them to universi^l dominion, so far altered 
their military system, as to place their principal confi- 
dence in a numerous otvalry, the undiscipUned impetu- 
esiiy of the barbarous nations, who fought mostly on 
' foot, was sufficient as I have already observed, to over- 
come them. These nations, soon after they settled in 
their new conquests, uninstmcted by the fatal error of 
the Romans, relinqui^ed the eustomsxif their anoestoiv^ 
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and converted the chief force of their armies intot*avaU 
ry. Among the Romans this change was occasioned 
by the effeminacy of their troops, who could not enduse 
the fatigues of service, which <their more virtuous and 
hardy ancestors had sustained with ease. Among the 
people who established the new monarchies into which 
Europe was divided, this innovation in military discip* 
line seems to have flowed from the pride of the nobles, 
who, scorning to mingle with persons of infeiior rank, 
ttmed at being distinguished from them in the field, as 
well as during peace. The institution of chivalry, and 
the frequency of tournaments, in which knights, in com« 
plete armour, entered the lists on horseback with extra- 
ordinary splendour, displaying amazing address, force, 
and valour, brought cavalry into still greater esteem. 
The fondness for that service increased to such a d^ee, 
that, during the thirteenth and fourteenth centuries, 
the armies of Europe were composed almost entirely of 
cavalry. No gentleman would appear in the field but 
on horseback* To serve in any other manner, he would 
have deemed derogatory to his rank. The cavalry by 
way of distinction, was called The Battle, and on it 
aione depended the fate of every action. The infantry, 
collected from the dregs and refuse of the people, ill 
armed and worse disciplined, was almost of no account. 
As these circumstances rendered the operations of 
particular kingdoms less considerable and less vigorous, 
so tbey long kept the princes of Europe from giving 
such attention to the schemes and transactions of their 
neighbours, as might lead them to form any regular 
system of public security. They were, of consequence, 
prevented from uniting in confederacy, or from acting 
with concert, in order to establish such a distribution and 
balance of power, as^ should hinder any state from rising 
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to a superiority^ which might endanger the general li- 
berty and independence. During several centuries^ the 
nations of Europe appear to have considered themselves 
as separate societies, scarcely connected together by any- 
common interest, and little concerned in each other's 
affairs or operations. An extensive commerce did not 
afford them an opportunity of observing and penetrating 
into the schemes of every different state. They had not 
ambassadors residing constantly in every court to watch 
and give early intelligence of all its motions. The ex- 
pectation of remote advantages, or the prospect of dis- 
tant and contingent evils, were not sufficient to excite 
nations to take arms. Such only as were within the 
sphere of immediate danger, and unavoidably exposed 
to injury or insult, thought themselves interested in any 
contest, or bouiid to take precautions for their own 
safety. 

Whoever records the transactions of any of the more 
considerable European states during the two last centu- 
ries, must write the history of Europe. Its various 
kingdoms, throughout that period, have been formed 
into one great system, so closely united, that each hold- 
ing a determinate station, the operations of one are so 
felt by all, as to influence their counsels and regulate 
their measures. But previous to the fifteenth century, 
unless when vicinity of territory rendered the oa^asions 
of discord frequent and unavoidable, or when national 
emulation fomented or embittered the spirit of hostility, 
the affairs of different countries are seldom interwoven 
with each other. In each kingdom of Europe great 
events and revolutions happened, which the other pow- 
ers beheld with almost the same in d.ffercnce as if they 
had been uninterested spectators, to whom the effect 
of these transactions could never extend. 
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During the violent struggles between France and 
England, and notwithstanding the alarming progress 
which was made towards rendering one prince the' mas- 
ter of both these kingdoms, h&rdly one measure, which 
can be considered aa the result of a sagacious andd>iti« 
dent' policy, was formed in order to guard against an 
event so fatal to Europe. The Dukes of Burgundy and 
Bretagne, whom their situation would not permit to re- 
main neutral> engaged, it is true, in the contest ; but in 
taking their part, they seem rather to hare followed the 
impulse df thdr passions, than to have been guided by 
any just discemiftent of the danger which threatened 
diemselves aiMi the tiranqutUiiy of Europe. The other 
princes, seemin^y unaffected by the- alter na0e successes 
di the contending parties, left them to decide the quarrel 
by themselves, or interposed only by fedble and ineffisc- 
tual negociations* , 

Notwithstandmgthe perpetual hostilities in which the 
various kingdoms of Spain were engaged during several 
centoiies, and the successive occurrences which visiUy 
tended to unite that partrof tlie ccmtineht into one great 
monarchy, the princes of Europe hardly took any step 
from wfai<ii we may conclude that they gave a proper 
atlendon to that import«it event. They permitted a 
power ta arise inperceptttily, and to acquire strength 
there, whi&h- soon became formiddble to all * its neigh- 
bours. 

Amidst tfab violent convulsicms with wMch li)v sprit 
of domination in the see of Rome, and the turbulent 
ambition of the German nobles, agitated the Empire, 
neither the authority of the popes, seconded by all their 
artifices and intrigues,. nor the solicitations of the :empe« 
rors, could induce any of the powerfid monarclxr in 
Europe to engage in tiieir quarrel^ or to avail themselves 
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of many favourable opportunities of interposing with ef- 
fect and advantage. 

This amazing inactivity^ during transactions so inte- 
resting, is not to be imputed to any incapacity of 
disjeming their political consequences. The power of 
judging with sagacity, and of acting with vigour, is the 
portion of men in every age. The monarchs who 
reigned in the different kingdoms of Europe during se- 
veral centuries, were not blind to their particular inte- 
rest, negligent of the public safety, or strangers to the 
method of securing both. If they did not adopt that 
salutary system, which teaches modern politicians to 
take the alarm at the prospect of distant dangers, which 
prompts them to check the first encroachments of any 
formidable power,' and which renders each state the 
-guardian, in some degree, of the rights and indepen- 
dence of all its neighbours, this was owing entirely to 
such imperfections and disorders in the civil govern- 
ment of each country, as made it impossible for sove« 
reigns to act suitably to those ideas which the poisture of 
affairs, and their own observation, must have suggested. 

But during the course of the fifteenth centmy, various 
events happened, which, by giving princes more entire 
command of the force in th^r respective dominions, 
rendered their operations more vigorous and extensive. 
In consequence of this, the affairs of different kingdoms 
becoming more frequently as well as ^lore intimately 
connected, they were gradually accustomed to act in con- 
cert and confederacy, and were insensibly prepared for 
forming a system of policy, in order to establish or pre- 
Aerve such a balance of power as was most consistent 
with the general security. It was during the reign of 
Charles the Fifth, that the ideas, on which this system 
is founded, first came to be fully understood. It was then 
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that the maxims by which it has been uniformly main** 
tained since that sera, were universally adopted. On 
this account^ a view of the causes and events which 
contributed to establish a plan of policy, more salutary 
and extensive than any that has taken place in the con- 
duct of human siffairs, is not only a necessary introduc- 
tion to the following work, but is a capital object in the 
history of Europe. 

The Jirst event that occasioned any considerable 
alteration in the arrangement of affairs in Europe, was 
the annexation of the extensive territories, which Eng« 
land possessed on the continent} to the crown of France. 
While the English were masters of several of the most 
fertile and opulent, provinces in France, and a great 
part of its most martial inhabitants was bound to follow 
their standard, an English monarch considered himself 
rather as the rival, than as the vassal of the sovereign 
of whom he held. The kings of France, circumscribed 
and thwarted in their schemes and opjerations by an ad- 
versary no less zealous than formidable, durst not enter 
upon any enterprise of importance and of difficulty* 
The English were always at hand, ready to oppose them. 
They disputed even their right to their crown, and being 
able to penetrate, with ease, into the heart of the kingdom, 
could arm against them those very hands which ought to 
have been employed in their defence. Timid counsels 
and feeble efforts were natural to monarchs in such a 
situation. France, dismembered and overawed, could 
not attain its proper station in the system of Europe. 
But the death of Henry V. of England, happily for 
France, and not unfortunately for his own country, de- 
livered the French from the calamity of having a foreign 
master seated on their throne. The weakness of a long 
minority^ the dissensions in the English court, together 
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with the txnsteady and languid conduct which these 
occasioned^ afforded the French a favourable opportunitj 
of recovering the territories which they had lost. The 
^native valour of the Frenc^h nobility^ heightened to an 
enthusiastic confidence by a supposed interposition of 
Heaven in their behalf; conducted in the field by skflful 
leaders ; and directed in the cabinet by a prudent mo- 
narch ; was exerted with such vigour and success^ during 
this favourable juncture^ as not <mly wrested from the 
English their new conquest^ but stript them of their 
andent possessions in France^ and reduced tfa^B within 
the narrow precincts of Calais^ and its petty territory. 

As soon as so many considerable provinces were ren- 
nited to their dominions^ the kings of France^ conscious 
of this acquisition of strength^ began to ferm bolder 
schemes of interior policy, as well as of foreign opera- 
tions. They immediately became formidaMe to their 
neighbours, who began to fix their attention on their 
measures and motions, the importance of which they 
fully perceived. From this sera, France, possessed of 
the advantages which it derives from the situation and 
contiguity of its territories^ as well as from the number 
and valour of its people, rose to new influence in Eu- 
rope, and was the first power in a condition to give a- 
larm to the jealousy or fears of the states around it. 

Nor was France indebted for this increase of impor- 
tance merely to the reunion of the provinces which had 
been torn from it. A circumstance attended the re- 
covery of these, which though less consideraHe, and 
less obsenred, contributed not a little to give -additional 
vigour and decision to all the efibrts of that monarchy. 
During the obstinate struggles between France and 
England, all the defects of the military system under 
the feudal government were sensibly felt. A war of long 
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continuance knguished, when carried on by troops bound 
find accustomed to keep the field only for a short time. 
Armies^ composed chiefly of heavy-armed cavalry, were 
unfit dther for the defence or the attadc of the many 
towns and castles, which it became necessary tagoardor 
to reduce. In order to obtain such permanent and efee- 
tive force, as became requisite during these lengthened 
contests, the kings of France took into their pay consid* 
erable bands of mercenary soldiers, levied s<M»ietimes 
\among their own subjects, and sometimes in foreign 
tsountries. But as the feudal policy provided no suffi- 
cient fimd for such extraordinary service, these adven* 
tnrors were dismissed at the close of every campaign^ or 
upon any prospect of accommodation ; and having beoi 
little accustomed to the restraints of disciphne, they fre» 
quently turned their arms against the country which 
they had been hired to defend, and desolated it with 
cruelty not inferior to that of its foreign enemies. 

A body of troops kept constantly on foot, and regu*i 
larly trained to military subordination, would have sup- 
plied what was wanting in the feudal constitution, and 
have furnished princes with the means of executing en- 
terprises, to which they were then unequal. Such an 
establishment, however, was so repugnant to the genius 
of feudal policy, and so incompatible with the privileges 
and pretensicNis of the nobility, that during several cen« 
turiea no monarch was ever so bold, or so powerful, as 
to venture on any step towards introducing it. At last, 
Charles VII. availing himself of the reputation whic& 
he had acquired by his successes against the English, 
and taking advantage of the impressions of terror, which 
such a formidable enemy had left upon the minds of his 
subjects, executed that which his predecessors durst not 
attempt. Under pretence of having always ready a fi»rce 

VOL. I. I 



98 ▲ VIEW OF THX > C } 5f. 

'sufficient to defaid the kingdom against any sadden in* 
▼asion of the English, he, at the timeii^hen he disbanded 
his other troops [[A. D. 1445^3, retained under arms a 
body, of nine thousand cavalry, and of sixteen thoui^d 
in&ntry. He appropriated funds for the regular pay- 
ment of these; he stationed them in different places of 
the kingdom according to his pleasure ; and appointed 
the officers who commanded and disciplined them. The 
prime nobility courted this service, in which they were 
taught to depend on their sovereign, to execute his or« 
ders, and to look up to him as the judge and rewarder 
of their merit. The feudal militia, composed of tlie vas^- 
sals whom the nobles could call out to follow their stan- 
dard, as it wa& in no degree comparable to a body ai 
soldiers regularly trained to war, sunk gradually in re« 
putation. The strength of an army was no longer esti- 
mated solely by the number of cavalry which served in 
it. From the time that gun-powder was invented, and 
the use of cannon in the field became general, horsemen 
cased in complete armour lost all the advantages which 
gave them the pre-eminence over other soldiers. The 
helmet, the shield,, and the breast-plate, which resisted 
the arrow or the spear, no longer afforded them secu- 
rity against these new instruments of destruction. The 
service of infantry rose again into esteem, and victo- 
ries were gained, and conquests made, chiefly by their 
efforts. The nobles, and their military tenants, though ) 
sometimes summoned to the field according to ancient 
form, were considered as an incumbrance upon the 
troops with which they acted ; and were viewed with 
contempt by . soldiers accustomed to the vigorous and 
steady operations of regular service. 

Thus the regulations of Charles the Seventh, by es- 
tablishing the first standing army known in Eurppe, oc- 
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casioned an important revolution in its affairs ^d policy* 
By taking from the nobles the sole direction of the na« 
tioiial military force^ which had raised them to suck 
high authority and importance, a deep wound was given 
to the feudal aristrocracy, in that part where its power 
seemed to be most complete. 

France, by forming this body of regular troops at a 
time when there was hardly a squadron or company kept 
in constant pay in any other part of Europe, acquired 
such iftdvantages over its neighbours^ either in attack or 
defence, that self-preservation made it necessary for 
them to imitate its example. Mercenary troops were 
introduced into' all the considerable kingdoms on the 
continent. They gradually became th^ only military force 
that < was employed or trusted. It Kis long been the 
chief object *of "policy. to increase and to support them. 
It has long been the great aim of princes and ministers 
to discredit and to annihilate all other means of national 
activity or defence. 

As the kings of France got the start of other powers 
in establishing a military force in their dominions, which 
enabled them to carry on foreign operations with more 
vigour, and to greater extent, so they were the first who 
effectually broke the feudal aristocracy, and humbled 
the great vassals of the crown^ who by their exorbitant 
power had long circumscribed the royal prerogative 
within very narrow limits, and had rendered all the ef« 
forts of the monardis of Europe inconsiderable. Many 
things concurred to undermine, gradually, the power of 
the feudal aristocracy in France.. The wealth and pro- 
perty of the nobility were greatly impaired during the 
long wars which «he kingdom was obliged to maintain 
with the English. The extraordinary zeal with which 
^ey eserted themselves in defence of their countrjr 

i8 
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against its andent enenueB, exhausted entirely the for* 
tunes of some great families* As almost every province 
in the kingdom was^ in its tum^ the seat of war, the 
lands of others were exposed to the d^redations of the 
enemy, were raraged by the mercenary troops which 
their sovereigns hired occasionaIly, but could not pay, 
or were desolated with rage s^fl more destructive by the 
peasants, in different insurrections. At the same timej 
the necessities of government having forced their kings 
upon the desperate expedient of making great and sud« 
den alterations in the current coin of the kingdom, the 
fines, quit-rentsy and other payments fixed by ancient 
custom, sunk much in value, and the revenues of a 
fief were reduced far bdow the sum which it had once 
yielded. During their contests with the Ei^lish, in 
which a generous nobility courted every station where 
danger i^peared, or hmiour covld be gained, many &mi" 
lies of note became extinct, and their fiefe were reunited 
to the crown. Other fiefs, in a long course of years^ 
fell to female heirs^ and were divided among them ; 
were diminMied by profuse donations to the church, or 
were broken and split by the succession of remote col" 
lateral heirs *. 

Encouraged by these manifest symptoms of dedine in 
in that body which he wished to depress, Charles VII. 
during the first interval of peace with England, made 
several efforts towards establishing the regal prerogative 
on the ruins of the aristocracy. But his obligations to 
the nobles were so .many, as well as recent, and their 
services in recovering the kingdom so splendid, as ren* 
dered it necessary for him tb proceed with moderation 
and caution. Such, however, was the authority which 

* Boulainvilliers Histoire de Gouvemement de France, 
Lettre xii. 
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tl ie croW>] had acquired by the progress of its anh» «» 
gainst the English, and so much was the power of the 
nobility diminishedi that^ without any opposition, h« 
soon mnde innovations of great consequence in the con** 
stitution. He not o|ily established that formidable body 
of regular troops, which has been mentioned, but he was 
the first monarch of France who, by his royal edicts 
\\A* D. 1440|], witl^out the concurrence of the States« 
general of the kingdom, levied an extraordinary subsidy 
on his people. He prevailed likewise with his subjects^ 
to render several taxes perpetual, which had formerly 
been imposed occasiopally, and exacted during a short 
time. By means of all these innovations, he acquired such 
an increase of power, and extended his prerogative so far 
beyond its ancient limits, that, from being the most de« 
pendent prince who had ever sat upon the throne of 
France, he came to possess, during the latter years of 
his reign, a degree of authority which none of his pre* 
decessors had enjoyed for several ages *• 

That plan of huml^ling the nobility whicb Charles 
began to execute, his fon Louis XI. carried on with a 
bolder spirit, and wjth greater success. Louis was 
formed by nature to bf a tyrant ; and at whatever period 
he had been called to ^scend the throne, his reign must 
have abounded with if hemes to oppress his people, and 
to render his own Dfwer absolute. Subtle, unfeeling, 
cniel ; a stranger to every principle of integrity, and re- 
gardless of decency, he scorned all the restraints which 
a sense of honour^ or the desire o£ fame, impose even 
upon ambitious men. Sagacious, at the same time, to 
discern what he deemed his true interest, and influenced 

• Histoire dd France par Valley & Villaret, torn xv. SS1» 
&C. S89. torn. ^i. 324. Variations de laMonarchie Fran9 >ise, 
lom. iii 102. 
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by thftt alone, he was capable of pursuing it with a per« 
severing industry, and of adhering to it with a syste* 
matic spirit, from which no object could divert, and no 
danger could deter him. 

The maxims of his administration were as profound 
«8 they were fatal to the privileges of the nobility. He 
filled all the departments of government with new men^ 
and often with persons whom he called from the lowest 
as wdl as most despised functions of life, and raised at 
pleasure to stations of great power or trust. These were 
his only confidents, whom he consulted in forming his 
plans, and to whom he committed the execution of them ; 
while the nobles, accustomed to be the companions, the 
favourites, and the ministers of their sovereigns, were 
treated with such studied and mortifying neglect, that 
if they would not submit to follow a court in which they 
appeared without any shadow of their ancient power^ 
they were obliged to retire to their castles, where they 
remained unemployed and forgotten. Not satisfied with 
having Ptndered the nobles of less consideration, by 
taking out of their hands the sole direction of afikirs^ 
Louis added insult to neglect ; and by violating their 
most valuable privileges, endeavoured to degrade the 
order, and to reduce the members of it to the same level 
with other subjects. Persons of the highest rank a- 
mong them, if so bold as to oppose his schemes, or so 
unfortunate as to awaken the jealousy of his capricious 
temper, were persecuted with rigour, from which all 
who belonged to the order of nobility had hitherto been 
exempt ; they were tried by judges who had no right to 
take cognizance of their actions ; and were subjected to 
torture or condemned to an ignominious death, with- 
out regard to their birth or condition. The people, ac- 
customed to see the blood of the most illustrious pei*«« 
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sonages shed by the hanfik of the common exeeutioner^ to 
behold them $httt up in dungeons^ loid carried aboitt in 
cage$ of iron, be^m to view the nobibty with less 
reverence than formerly, and lodced up with terror to 
the royal authority, which seemed to have humbled or 
annihilated efvery other power in die kingdom. 

At the same time, Louis, being afraid that oppression 
might rouse the nobles, whom the rigour of his govern- 
ment had intimidated, or Uiat self-fireservation might 
at last teach them to unite, dexterously scattered among 
them the seeds of discord ; and industriously fomented 
those ancient animosities between the great families 
which the spirit of jealousy and emulation, natural to 
the feudal government^ had originally kindled and still 
kept alive. . To accoini^ish this, all the arts of intrigue, 
all the mysteries and refinements of his fraudulent policy 
were employed, and with such success, that at a juncture 
which required the most strenuous efforts, as well as the 
mosi perfect union, the nobles never acted, except during 
one short sally of .resentment at the beginning of his 
reign, either with vigour or in concert. 

As he stripped the nobility of their privileges, he 
added to the power and prerogative of the crown; In 
order to have at command such a body of soldiers as 
might be sufficient to crush any force that his disaffected 
subjects could draw together, he not only kept on foot 
the regular troops which his father had raised, but, be- 
sides augmenting their number considerably, he took 
into his pay six thousand Swiss, at that time the best 
disciplined and most formidable infantry in Europe *. 
Frpm the jealousy natural to tyrants, he confided in 
these foreign mercenaries, as the most devoted instni- 

• Mem. de Comines, torn. i. 367. Dan. Hist de la Milice 
Fran^oise, torn. i. 18?. 
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ments of oppression^ and the most faithful guardians of 
the power which he had usurped. That they might be 
readv to act on the shortest warning, he^ during the 
latter years of his reign, kept a considerable body of 
them encamped in one place *. 

Great funds were requisite, not only to defray the ex- 
pence of this-additional establishment, but to supply the 
sums employed in the various enterprises which the 
rtestless activity of his genius prompted him to undertake^ 
But the prerogative that his father had assumed of levy- 
ing taxes without the concurrence of the States-general, 
which he was careful not only to retain but to extend, 
enabled him to provide in some measure for the encreas- 
ing charges of government. 

What his prerogative, enlarged as it was, could not 
furnish, his address procured. He was the first monarch 
in Europe who discovered the method of managing those 
great assemblies, in which the feudal policy had vested 
the power of granting subsidies and of imposing taxes. 
He first taught other princes the fatal art of beginning 
their attack on public liberty, by corrupting the source 
from which it should flow. By exerting all his power 
and address in influencing the election of representatives^ 
by bribing or overawing the members, and by various 
changes which he artfully made in the form of their de- 
liberations, Louis acquired such entire direction of these 
assemblies, that, from being the vigilant guardians of 
the privileges and property of the people, he rendered 
them tamely subservient towards promoting the most 
odious measures (^his reign t. As no power remained 
to set bounds to his exactions, he not only continued all 

* Mem. de Com. torn. i. 381. f Mem. de Comin. torn. 
L 136. C^ron. Scandid. ibid. torn. ii. p. 7U 
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llie taxes imposed by his father^ bat made great addi* 
tions to tfaem^ which amounted to a sum ihat appeared 
astonishing to his contemporaries *. 

Nor was it tile power alone or wealtii of the 'crown 
*that Louis increased ; hb extended its territories by ac- 
quisitions of various kinds. He got possession of Bott- 
sillon by purdiase ; Provence was conveyed to him by 
tlie will of Oiaries de Aojou ; and upon the death of 
Cfaaries the Bold> he seized with a strong hand Bur« 
gundy and Artois^ which had belonged to that Prince* 
Thus, during the counie of a sin^ Teigtkf France was 
formed into one compact kingdom, and the steady un« 
relenting policy of Louis XI. not only subdued the 
haughty spirit of the feudal nobles^ but establii^ed a 
spedes of government, scarcely less absolute, or less 
terrible than eastern despotism. 

But fatal as his administration was to the liberty of 
his subjects, the authority which he acquired, the re* 
sources of whidi he bec^ime master, and his freedom 
£rom restraint in Concerting his plans as Well ds in exe* 
cuting them, rendered his reign active and enterprising* 
Louis negotidited in all the courts of Europe ; he ob« 
served the motions of all his i^eighbours ; he engaged, 
either as principal, or as tn auxiliary^ in every great 
transaction $ his resolutions were prompt, his operations 
v^roiis ; and upon every emergence he could cidl forth 
into action the whole force of his kingdom. From the 
aera of his reign, the kings of France, no longer fettered 

• Mem. de Com: torn. i. 334. 

* Chailes VII. levied taxes to the amount of 1,900,000 
&ttnc8 ; LouSfl XI. raised 4,700,000. The former had in pay 
9000 cavaliy and 16,000 in&ntrj. The latter augmented the 
cavalry to 15,000, and the infkntxy to 25,000. Mem. de Comi- 
nes, L 884^ 
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and circumscribed at home by a jealoas nobility^ have 
exerted themselves more abroad, have formed more 
extensive schemes of foreign conquests, and have carried 
on war with a spirit and vigour long unknown in Europe. 
. The example which Louis set was too inviting not to 
be imitated by other princes. Henry VII. as soon as 
he was seated on the throne of England, formed the plan 
of enlarging his own prerogative, by breaking the power 
of the nobility. The circumstances under which he un« 
dertopk :to execute it, were less favourable than those 
which induced Charles VII. to make the same attempt; 
and the spirit with which he conducted it, was very 
different from that of Louis XI. Charles, by the suc- 
cess of his arms against the English, by the merit of 
having expelled them out of so many provinces, had es- 
tablished himself so firjnly in the confidence of his 
people, as encouraged him to make bold encroachments 
on the ancient constitution. The daring genius of Louis 
broke through every barrier, and endeavoured to sur- 
mount or to remove every obstacle that stood in his 
way. But Henry held the sceptre by a disputed title ; 
a popular faction was ready every moment to take arms 
against him ; and after long civil wars, during which 
the nobility had often displayed their power in creating 
and deposing kings, he felt that the regal authority had 
been so much relaxed, and that he entered into posses- 
sion of a prerogative so much abridged, ^as rendered it 
necessaiy to carry on his measures deliberqXely, and 
without any violent exertion. He endeavoured to un- 
dermine that formidable structure, which he durst not 
attack by open force. His schemes, though cautious and 
slow in their operation, were well-concerted, and pro- 
ductive in the end of great effects. By his laws, per- 
mitting the barons to break the entails of their estates^ 
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and expose them to sale ; by his regulations to prevent 
the nobility from keeping in their service those nimie- 
rous bands of retainers^ which rendered them formidable 
and turbulent ; by favouring the rising power of the 
commons ; by encouraging population^ agriculture^ and 
commerce ; by securing to his subjects^ during a long 
reign the enjoyment of the blessings which flow from the 
arts of peace ; by accustoming them to an administration 
of government^ under which the laws were executed with 
steadiriess and vigour ; he made imperceptibly consider- 
able alterations in the English constitution^ and trans- 
mitted to|his successor authority so extensive, as rendered 
him one of the most absolute monarchs in Europe^ and 
capable of the greatest and most vigorous efforts. 

In Spain> the union of all its crowns by the marriage 
of Ferdinand and Isabella ; the glory that they acquired 
by the conquest of Granada, which brought the odious 
dominion of the Moors to a period ; the command of the 
great armies which it had been necessary to keep long 
on foot, in order to accomplish this ; the wisdom and 
steadiness of their administration ; and the address with 
which they availed themselves of every incident that oc- 
curred to hamble the nobility, and to extend their own 
prwogative conspired in raising these monarchs to such 
eminence and authority, as none of their predecessors 
had ever enjoyed. Though several causes, which shall 
be explained in another place, prevented their attaining 
the same powers with the kings of France and England, 
and preserved the feudal constitution longer entire in 
Spain, their great abilities supplied the defects of their 
prerogative, and improved with such dexterity all the ad- 
vantages which they possessed, that Ferdinand carried 
on his foreign operations, which were very extensive, 
with extraordinary vigour and effect. 
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While these princes were thus enlarging the bounda,* 
lies of jft'erogative, loid taking such steps towards ren- 
dering their kingdom capable of acting with union and 
force^ eveats occurred, which called them forth to eoEert 
the new powers which they had acquired. These eiv 
gaged them in such a series of enterprises and n^otia- 
tionsy that the affairs of all the considerable nations in 
Europe came to be insensibly interwoven with each 
other ; and a great political system was gradually formed^ 
which grew to be an object of universal attention* 

The first event which merits notice^ on account of 
its influence, in producing this change in the state of 
Europe, was the marriage of the daughter of Charles the 
Bold, the sole heiress of the house of Burgundy* For 
some years before her father's death, she had been con- 
sidered as the apparent successor to his territories, and 
Charles had made proposals of marrying her to several 
differoit piinces, with a view of alluring them, by that 
offer, to favour the schemes which his restless mpbitioii. 
was continually forming. 

This rendered the alliance with her an object of ge- 
neral attention ; and all the advantages of acquiring poa^ 
session of her territcn-ies, the most opulent at that tiaiey 
and the best cultivated of any on this side of the Alps, 
were perfectly understood. As soon, then, as the un- 
timely death of Charles opened the succession |^A. D. 
1477a Jon. 5]], the eyes of all the princes in Europe 
were turned towards Mary, and they felt themselves 
deeply interested in the choice which she was about to 
make of the person on whom she would bestow thatridi 
inheritance. 

Louis XI. from whose kingdom several of the pro- 
vinces which she possessed had been dismembered, and 
whose dominions stretched along the frontier of her ter- 
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ritories, ha4 every inducement to court her alliance. 
He hadj likewise, a good title to expect the favourable 
reception of any reasonable proposition he should make^ 
with respect to the disposal of a princess, who was the 
vassal of his crown, and descended from the royal blood 
of France. There were only two propositions, however^ 
which he could make with propriety. The one was the 
marriage of the dauphin, the other that of the count of 
Angoulemet a prince of the blood, with the heiress of 
Burgundy. By tbe former, he would have annexed all 
her territories to his crown, and have rendered France 
at <Hice the most respectable monarchy in Europe. But 
the ^eat disparity of age between the two parties, Maiy 
being twenty, and the dauphin only eight years old ; the 
avowed resolution of the Flemings, not to choose a mas- 
ter possessed of such power as might enable him to 
form schemes dangerous to their liberties ; together with 
their dread of falling under the odious and oppressive 
government of Louis, were obstacles in the way of ex- 
ecuting this plan, which it was in vain to think of sur- 
mounting. By the latter, the accomplishment of which 
might have been, attained with ease, Mary discovered 
some indination to a match with the count of Angou- 
leme *, Louis would have prevented the dominons of 
the house of Burgundy from being conveyed to a rival 
power, and in return for such a splendid establishment 
for the count of Angouleme, he must have obtained, or 
wQuld have extorted from him, concessions highly bene- 
ficial to the crown of France. But Louis had be^n ac- 
customed so . long to the intricacies of a crooked and 
insidious policy, that he could not be satisfied with what 
was obvious and simple ; and was so fond of artifice and 

4 

* Mem. de Comines, i. 358. 
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refinement^ that he came to consider these rather as an 
ultimate object^ than merely as the meuis of conducting 
afikirs. From this princifde, no less than from his un- 
willingness to aggrandize any of his own subjects^ or from 
his desire of oppressing the house of Burgundy^ which 
he hated^ he neglected the course which a prince less 
able and artful would have taken^ and followed one more 
suited to his own genius. 

He proposed to render himself, by force of arms, mas- 
ter of those provinces which Mary held of the crown of 
France, and even to push his conquests into her other 
territories, while he amused her with insisting continually 
on the impracticable match with the dauphin. In pro- 
secuting this plan, he displayed wonderful talents and 
industry, and exhibited such scenes of treachery, false- 
hood and cruelty, as are amassing even in the history of 
Louis XL Immediately upon the death of Charles, he 
put his troops in motion, and advanced towards the 
Netherlands. He corrupted the leading men in the pro- 
vinces of Biirgundy and Artois, and seduced them to 
desert their sovereign. He got admission into some of 
the frontier towns by bribing the governors ; the gates 
of others were opened to him in consequence of his in- 
intrigues with the inhabitants. He negotiated with 
Mary ; and, in order to render her odious to her sub- 
jects, he betrayed to them her most important secrets. 
He carried on a private correspondence with the two 
ministers whom she chiefly trusted, and then communi- 
cated the letters which he received from them to the 
states of Flanders, who enraged at their perfidy, brought 
them immediately to trial, tortured them with extreme 
cruelty, and, unmoved by the tears and entreaties of 
their sovereign, who knew and approved of all that the 
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ministers had done^ they beheaded them in her pre* 
sence *. 

While Louis^ by this conduct, unworthy of a great 
ihonarch, was securing th^ possession of Burgundy, Ar<- 
tois, and the towns on the Soinme, tlie states of Flan- 
ders carried on a negotiation with the emperor Frederic 
III. and concluded a treaty of marriage between their 
sovereign and his son Maximilian, archduke of Austria 
CA. D. 14773. The illustrious birth of that prince, aa 
well as the high dignity of which he had the prospect, 
rendered the alliance honourable for Mary, while, from 
the distance of his hereditary territories, and the scanti- 
ness of his revenues, his power was so inconsiderable, as 
did not excite the jealousy or fear of the Flemings. 

Thus Louis, by the caprice of his temper, and the ex- 
cess of his refinements, put the house of Austiia in pos- 
session of this noble inheritance. By this acquisition* 
the foundation of the future grandeur of Charles V. was 
laid ; and he became master of those territories, which 
enabled him to carry on his most formidable and deci- 
sive operations against France. Thus, too, the same 
monarch who first united the interior force of France, 
and established it on such a footing, as to render it for- 
midable to the rest of Europe, contributed, far contrary 
to his intention, to raise up a rival power, which, during 
two centuries, has thwarted tlie measures, opposed the 
arms, and checked the progress of his successors. 

The next event of consequence in the fifteenth cen- 
tury, was the expedition of Charles VIII. into Italy CA.D. 
1 4943 • This occasioned revolutions no less memorable ; 
produced alterations, both in the military and political 
system, which were more immediately perceived ; roused 

* Mem. de Comines, liv. v. chap. 15. p. 309, &c. 
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the states of Europe, to bolder efforts ; and blended 
their affairs and interests more closely together. The 
mild administration of Charles^ a weak but generous 
prince^ seems to have revived the spirit and genius of 
the French nation, which the rigid despotism of Louis 
XI. his father^ had depressed^ and almost extinguished. 
The ardour for military service, natural to the French 
■nobility, returned, and their young monarch was impa- 
tient to distinguish his reign by some splendid enter- 
jMise. While he was uncertain towards what quarter 
he should turn his arms, the solicitations and intrigues 
of an Italian politician, no less infamous on account of 
his crimes, than eminent for his abilities, determined 
his choice. Ludovico Sforza, having formed the design 
of deposing his nephew the duke of Milan, and of placing 
himself on the ducal throne, was so mudi afraid of a com* 
bination of the Italian powers to oppose this measure^ and 
to support the injured prince, with whom most of them 
wereconnected by bl^d or alliance, that he saw the neces- 
sity of securing the aid of some able protector. The king 
of France was the person to whom he applied ; and with- 
out disclosing his own intentions, he laboured to prevail 
with him to march into Italy, at the head of a powerful 
army, in order to seize the crown of Naples, to which 
Charles had pretensions as heir of the house of Anjou. 
The right to that kingdom, claimed by the Angevin fa- 
mily, had been conveyed to Louis XI. by Charles of 
Anjou, count of Maine and Provence. But that saga- 
cious monarch, though he took immediate possession of 
those territories of which Charles was really master, to- 
tally disregarded his ideal title to a kingdom, over which 
another prince reigned in tranquillity ; and uniformly 
declined involving himself in the labyrinth of Italian 
politics. His son, more adventurous, or more inconsid- 
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erate^ embarked eagerly in this enterprise ; and con« 
temning all the remonstrances of his more experienced 
counsellors^ prepared to carry it on with the utmost vi« 
gour. 

The power which Charles possessed was so great, that 
he reckoned himself equal to this arduous undertaking. 
His father had transmitted to him such an ample prero- 
gative^ as gave him the entire command of his kingdom.- 
He hini^elf had added considerably to the extent of his 
dominions^ by his prudent marriage with the heiress of 
Bretagne^ which rendered him master of that province* 
the last of the great fief^ that remained to be annexed 
to the crown. He soon assembled forces which he 
thought sufficient ; and so impatient was he to enter on 
his career^ as a conqueror^ that sacrificing what was real^ 
for what was chimerical^ he restored Rousillon to Ferdi* 
nand> and gave up pait of his farther acquisitions in Ar« 
tois to Maximilian^ with a view of inducing these princes 
not to molest France^ while he was carrying on his ope« 
rations in Italy. 

But so different were the efforts of the states of Eu« 
rope in the fifteenth century^ from those which we shall 
behold in the course of this history^ that the army with 
which Charles undertook this great enterprise^ did not 
exceed twenty thousand men. The train of artillery^ 
however^ the ammunition^ and warlike stores of ev^iy 
kind provided for its use^ were so considerable^ as to 
bear some resemblance to the immense apparatus of mo<* 
dem war *. 

When the French entered Italy, they met with no* 
thing able to resist them. The Italian powers having 
remained, during a long period, imdisturbed by the in* 

* Mezeray Hist torn, i^ 777* 
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vasi<m of any foreign enemy, had formed a system with 
respect to their affairs^ both in peace and war^ peculiar 
to themselves. In order to adjust the interests, and ba- 
lance the power of the different states into which Italy 
was divided, they were engaged in perpetual and endless 
negotiations with each other, which they conducted with 
all the subtlety of a refining and deceitful policy. Their 
contests in the field, when they had recourse to arms, 
were decided in mock battles, by innocent and btbodless 
victories. Upon the first appearance of the danger which 
now impended, they had recourse to the arts which they 
had studied, and employed their utmost skill in intrigue 
in order to avert it. But this proving ineffectual, their 
bands of effeminate mercenaries, the only military force 
that remained in the country, bei«g fit only for the pa- 
rade of service, were terrified at the aspect of real war, 
and shrunk at its approach. The impetuosity of the 
French valour appeared to them irresistible. Florence, 
Pisa, and Rome, opened their gates as the French army 
advanced. The prospect of this dreadful invasion struck 
one king of Naples with such panic terror, that he died 
(if we may believe historians) of the fright. Another 
abdicated his throne from the same pusillanimous spirit. 
A third fied out of his dominions, as soon as the enemy 
appeared on the Neapolitan frontiers. Charles, after 
marching thither from the bottom of the Alps, with as 
much rapidity, and almost as little opposition, as if he 
had been on a progress through his own dominions, took 
quiet possession of the throne of Naples, and intimidated 
or gave law to every power in Italy. 

Such was the conclusion of an expedition, that must 
be considered as the first great exertion of those new 
powers which the princes of Europe had acquired, and 
now began to exercise. Its effects were no less consid- 
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erable^ than Jts success had been astonishing. The I- 
talians^ unable to resist the impression of the enemy who 
broke in upon them^ permitted them to hold on his 
course undisturbed. They quickly perceived that no 
single power, which they could rouse to action, was an 
equal match for a monarch who ruled over such exten- 
sive territories, and was at the head of such a mar- 
tial people ; but that a confederacy might accomplish 
what the separate members of it durst not attempt. To 
this expedient, the only one that remained to deliver or 
to preserve them from the yoke, they had recourse* 
While Charles inconsiderately wasted his time at Naples 
in festivals and triumphs on account of his past suc- 
cesses, or was fondly dreaming of future conquests in 
the East, to the empire of which he now aspired, they 
formed against him a powerful combination of almost 
all the Italian states, supported by the emperor Maxi- 
milian, and Ferdinand king of Arragon. The union of 
so many powers, who suspended or forgot all their par- 
ticular animosities, that they might act in concert against 
an enemy who had become formidable to them all, a« 
wakened Charles from his thoughtless security. He saw 
now no prospect of safety but in returning to France* 
An army of thirty thousand men, assembled by the al- 
lies, was ready to obstruct his march ; and though the 
French, with a daring courage, which more than coun- 
tervailed their inferiority in number, broke through that 
great body and gained a victory, which opened to their 
monarch a safe passage into his own territories, he was 
stripped of all his conquests in Italy in as short a time 
as it had taken to acquire them, and the political system 
is that country resumed the same appearance as before 
his invasion. 
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The sudden and decisive effect of this ccmfederacy, 
seems to have instructed the princes and statesmen of 
Italy as much as the irruption of the French had discon* 
certed and alarmed them. They had extended on this 
occasion^ to the affairs of Europe, the maxims of that 
political science which had hitherto been applied only 
to regulate the operations of the petty states in their own 
country. They had discovered the method of prevent- 
ing any monarch from rising to such a degree of power, 
as was inconsistent with the general liberty ; and had 
manifested the importance of attending to that great se- 
cret in modem policy, the preservation of a proper dis- 
tribution of power among all the members of the system 
into which the states of Europe are formed. During ali 
the wars of which Italy from that time was the theatre, 
and amidst the hostile operations which the imprudence 
of Louis XII. and the ambition of Ferdinand of Arra- 
gon, carried on in that country with little interruption, 
from the close of the fifteenth century, to that period at 
which the subsequent history commences, the maintain- 
ing a proper balance of power," between the contending 
parties, became the great object of attention to the states- 
men of Italy. Nor was the idea confined to them. Self- 
preservation taught other powers to adopt it. It grew 
to be -fashionable and universal. From this aera we can 
trace the progress of that intercourse between nations, 
which has linked the powers of Europe so closely to- 
gether; and can discernthe operations of that provident 
policy, which, during peace, guards against remote and 
contingent dangers ; and, in war, has prevented rapid 
and destructive conquests. 

This was not the only effect of the operations which 
the great powers of Europe carried on in Italy. They 
contributed to render general such a change^ as the 
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French had begun to make in the state of their troops ; 
and obliged all the princes^ who appeared on this new 
theatre of action, to put the military force of their king-* 
doms on an establishment similar to that .of France. 
When the seat of war came to be remote from the coun- 
tries which maintained the contest, the seryice of the 
feudal vassals ceased jto be of any use ; and the necessity 
of employing soldiers regularly trained to arms, and kept 
in constant pay, came at once to be evident. When 
Charles VIII. marched into Italy, his cavalry was en* 
tirely composed of those companies of Gendarmes, em- 
bodied by Charles VII. aild continued by Louis XI. ; 
his in£uitry consisted partly of Swiss, hired of the Can* 
tons, and partly of Gascons, armed and disciplined after 
the Swiss modeL To these Louis XI L added a body 
of Germans, well known in the wars of Italy by the 
name of the Black Bands. But neither of these mo- 
narchs made any account of the feudal militia, or ever 
had recourse to that military force which they might 
have commanded, in virtue of the ancient institutions 
in their kingdom. Maximilian and Ferdinand, as soon 
as they began to act in Italy, employed similar instru- 
ments, and trusted the execution of their plans entirely 
to mercenary troops. • 

This innovation in the military system was quickly 
followed by another, which the custom of employing 
Swiss in the Italian wars was the occasion of introduc- 
ing. The arms and discipline of the Swiss were differ- 
ent from thosevof other European nations. During their 
long and violent struggles in defence of their liberties 
against the house of Austria, whose armies, like those 
of other considerable princes, consisted chiefly of heavy- 
armed cavalry, the Swiss found that their poverty, and 
the small iTumber of gentlemen residing in their coun- 
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tiy, at that time barren and ill cultivated, put it out of 
their power to bring into the field any body of horse ca- 
pable of facing the enemy. Necessity compelled theoi 
to place all their confidence in infantry ; and in order 
to render it capable of withstanding the shock of cavalry^ 
they gave the soldiers breast-plates and helmets as de- 
fensive armour ; together with long spears, halberts, and 
heavy swords, as weapons of offence. They formed them 
into large battalions ranged in deep and close array, so 
that they could present on every side a formidable front 
to the enemy *• The men at arms could make no im- 
pression on the solid strength of such a body. It re* 
pulsed the Austrians in all their attempts to conquer 
Swisserland. It broke the Burgundian Gendarmerie, 
which was scarcely inferior to that of France, either in 
number or reputation ; and when first called to act in 
Italy, it bore down, by its irresistible force^ every enemy 
that attempted to oppose it. These repeated proofs of 
the decisive effect of infantry, exhibited on such conspi- 
cuous occasions, restored that service to reputation, and 
gradually re-established the opinion, which had been 
long exploded, of its superior importance in the opera*-* 
tions of war. But the glory which the Sfviss had ac^ 
quired, having inspired them with such high ideas of 
their own prowess and consequence as frequently ren- 
dered them mutinous and insolent, the princes who em- 
ployed them became weary of depending on the caprice 
of foreign mercenaries, and began to turn their atten- 
tion towards the improvement of their national infantry* 
The German powers having the command of men, 
whom nature has endowed with that steady courage and 
persevering strength which forms them to be soldiers^ 

* Machiavel*s Art of War, b. iL chap. ii. p. 451. 



§ 2. STATE OP EUROPE. 119 

soon modelled their troops in such a manner^ that they 
vied with the Swiss both in discipline and valour. 

The French monarchs, though more slowly, and with 
greater difficulty, accustomed the impetuous spirit of 
their people to subordination and discipline ; and were 
at such pains to render their national infantry respec- 
table, that as early as the reign of Louis XII. several 
gentlemen of high rank had so far abandoned their an- 
cient ideas, as to condescend to enter into that service *. 

The Spaniards, whose situation made it difficult to 
employ any other tlian their national troops in the south- 
em parts of Italy, which was the chief scene of their 
operations in that country, not only adopted the Swiss 
discipline, but improved upon it, by mingling a proper 
number of soldiers, armed with heavy muskets, in their 
battalions ; and thus formed that famous body of infan- 
try, which, during a century and a half^ was the admi- 
ration and terror of all Europe. The Italian States gra- 
dually diminished the number of their cavalry, and, in 
imitation of their more powerful neighbours, brought 
the strength of their armies to consist in foot soldiers. 
From this period the nations of Europe have carried on 
war with forces more adapted to every species of service, 
more capable of acting in every country, and better fit- 
ted both for making conquests, and for preserving them. 

As their efforts in Italy led the people of Europe to 
these improvements in the art of war, they gave them 
likewise the first idea of the expence with which it is ac- 
companied when extensive or of long continuance, and 
accustomed every nation to the burden of such imposi- 
tions as are necessary for supporting it. While the feu- 
dal policy subsisted in full vigour, while armies were 

* Brantome, tom« x. p. 18. Mem. de Fleucanges, 143. 
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composed of military vassals called forth to attack some 
neighbouring power^ and to perform, in a short cam- 
paign, the services which they owed to their sovereign, 
the expence of war was extremely moderate. A small 
subsidy enabled a prince to begin and to finish his great- 
est military operations. But when Italy became the 
theatre on which the powers <^ Europe contended for 
superiority, the preparations requisite for such a distant 
expedition, the pay of armies kept constantly on foot, 
' their subsistence in a foreign country, the sieges to be 
undertaken, and the towns to be defended, swelled the 
charges of war immensely, and, by creating demands 
unknown in less active times, multiplied taxes in every 
kingdom. The progress of ambition, however, was so 
rapid, and princes extended their operations so fast, that 
it was impossible at first to establish funds proportional 
to the increase of expence which these occasioned. When 
Charles VIII. invaded Naples, the sums requisite for 
carrying on that enterprise so far exceeded those which 
France had been accustomed to contribute for the sup- 
port of government, that before he reached the frontiers 
of Italy, his treasury was exhausted, and the domestic 
resources, of which his extensive prerogative gave hioi 
the command, were at an end. As he durst not venture 
to lay any new imposition on his people, oppressed al- 
ready with the weight of unusual burdens ; the only ex- 
pedient that remained was, to borrow of the Genoese as 
much money as might enable him to continue his march. 
But he could not obtain a sufficient sum, without con- 
senting to pay annually the exorbitant interest of forty- 
two livres for every hundred that he received *. We 
may observe the same disproportion between the efforts 

* Mem. de Comines, lib. vii. c. 5. p. 440. 
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and revenues of other princes^ his contemporaries. From 
this period, taxes went on increasing ; and during the 
reign of Charles V. such sums were levied in every state^ 
as would have appeared enorni9us at the close of the M" 
teenth century, and gradually prepared the way for the 
still more exorbitant exactions of modern times. 

The last transaction, previous to the reign of Chariot 
V. that merits attention on account of its influence upon 
the state of EUu-ope, is the league of Cambray. To hum- 
ble the republic of Venice, and to divide its territories, 
was the object of all the powers who united in this con^ 
federacy. The civil constitution of Venice, established 
on a firm basis, had suffered no considerable alteration 
for several ceiituries; during which, the senate con- 
ducted its affairs by maxims of policy no less prudent 
than* vigorous, and adhered to these with an uniform 
consistent spirit, which gave that commonwealth great 
advantage over other states, whose views and measures 
changed as often as the form of their government, or 
the persons who administered it. By these un inter- 
mitted exertions of wisdom and valour, the Venetians 
enlarged the dominions of their commonwealth, until it 
became the most considerable power in Italy ; while 
their extensive commerce, the useful and curious manu- 
factures which they carried on, together with the large 
share which they had acquired of the lucrative com- 
merce with the East, rendered Venice the most opulent 
state in Europe. 

The power of the Venetians was the object of terror 
to their Italian neighbours. Their wealth was viewed 
with envy by the greatest monarchs, who could not vie 
with many of their private citizens in the magnificence 
of their buildings, in the richness of their dress and f ur- 

VOL. I. L 
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niture> or in splendor and elegance of living \ Julius 
II. whose ambition was superior, and his abilities equal 
to those of any pontiff who ever sat on the papal throne^ 
concaved the idea of this league against the Venetians, 
and endeavoured, by applying to those passions which 
I have mentioned, to persuade other princes to join in 
it. By working upon the fears of the Italian powers, 
and upon the avarice of several monarchs beyond the 
Alps, he induced them, in concurrence with other causes, 
which it is not my province to explain, to form one of 
the most powerful confederacies that Europe had ever 
beheld, against those haughty republicans. 

The emperor, the king of France, tlie king of Aragon, 
the pope, were principals in the league of Cambray, to 
which almost all the princes of Italy acceded, the least 
considerable of them hoping for some share in the spoils 
of a state, which they deemed to be now devoted to 
destruction. The Venetians might have diverted this 
storm, or have broken its force ; but with a presump- 
tuous rashness, to which there is nothing similar in the 
course of their }iistory, they waited its approach. The 
impetuous valour of the French rendered ineffectual all 
their precautions for the safety of the republic ; and the 
fatal battle of Ghiarraddada entirely ruined the army, 
on which they relied for defence. Julius seized all the 
towns which they held in the ecclesiastical territories. 
Ferdinand re-annexed the towns of which they had got 
possesssion on the coast of Calabria, to his Neapolitan 
dominions. Maximilian, at the head of a powerful army, 
advanced towards Venice on the one side. The French 
pushed their conquests on the other. The Venetians, 
surrounded by so many enemies, and left without one 

* Heliatii oratio apud Goldastum in polit. ImpeiiaU p. 980 
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ally, sunk from the height of presumption to the depths 
of despair ; abandoned a]l their territories on the conti* 
nent ; and shut themselves up in their capital^ as their 
last refuge^ and the only place which they hoped to 
preserve. 

This rapid success^ however^ proved fatal to the con- 
federacy. The members of it, whose union continued 
while they were engaged in seizing their prey, began to 
feel their ancient jealousies and animosities revive^ as 
soon as they had a prospect of dividing it. When the 
Venetians observed these symptoms of distrust and a- 
lienation^ a ray of hope broke in upon. them ; the spirit 
natural to their counsils returned ; they resumed such 
wisdom and firmness^ as made some atonement for their 
former imjmidence and dejection ; they recovered part 
of the territory which they had lost ; they appeased the 
pope and Ferdinand by well-timed concessions in their 
favour ; and at length dissolved the confederacy^ which 
had brought their commonwealth tothe brink of ruin. 

Julius, elated with beholding the effects of a league 
which he himself had planned, and imagining that 
nothing was too arduous for him to undertake^ conceived 
the idea of expelling every foreign power out of Italy^ 
and bent all the force of his mind towards executing a 
scheme so well suited to his enterprising genius. He 
directed his first attack against the French, whoj on many 
accounts, were more odious to the Italians, than any of 
the foreigners who had acquired dominion in their coun- 
try* By his activity and address, he prevailed on most 
of the powers, who had joined in the league of Cambray, 
to turn their arms against the king of France, their 
former ally ; and engaged Henry VIII. who had lately 
ascended the throne of England, to favour their opera- 
tions by invading France. Louis XII. resisted all the 
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«flbrtd of this formidable ' and unexpected confederacy 
with undaunted fortitude. Hostilities were carried on» 
during several campaigns^ in Italy, on the frontiers o£ 
Spain, tmd in Picardy, with alternate success. £x« 
hausted, at length, by the variety as well as extent oi 
his operations ; unable to withstand a confederacy winch 
brought against him superior force, conducted with 
wisdom and acting with perseverance ; Louis found it 
necessary to conclude separate treaties of peace with his 
enemies ; and the war terminated with the loss of every 
tiling which the French had acquired in Italy, except 
the castle of Milan, and a few inconsiderable towns in 
that duchy. 

The various negociations carried on during this busy 
period, and tlie different combinations formed amOi^ 
powers hitherto little connected with each other, greatly 
increased tliat intercourse among the nations of £ar<^, 
which I have mentioned as one effect of the events in 
the fifteenth century ; while the greatness of the object 
at which different nations aimed, the distant expeditions 
which they undertook, as well as the length and obsti- 
nacy of the contest in which they engaged^ obliged them 
to exert themselves with a vigour and perseverance un- 
known in the preceding ages. 

Those active scenes which the following history will 
exhibit, as well as the variety and importance of those 
transactions which distinguish the period to which it 
extends^ are not to be ascribed solely to the ambition^ 
to the abilities, or to the rivalship of Charles V. and of 
Francis I. The kingdoms of Europe had arrived at 
fUch a degree of improvement in the interna) adminis* 
tration of government, and princes had acquired such 
iS(Hamand of the natiopal force which was to be exerted 
ia foreign wars^ that they were in a condition to enlarge 
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the sphere of their operations, to multiply their claims 
and pretensions^ and to increase the vigour of tlieir ef- 
forts. Accordingly the sixteenth century opened with 
the certain prospect of its abounding in great and in- 
teresting events. 



SECTION III. 

View of the political Constitution of the principal States 
in Europe, at the Commencement of the 
sixteenth Century* 

HAVING thus enumerated the principal causes and 
events, the influence of which was felt in every part of 
Europe, and contributed either to improve internal order 
and police in its various states, or to enlarge the sphere 
of their activity, by giving them more in tire command 
of the force with which foreign operations are earned 
on ; nothing farther seems requisite for preparing ray 
readers to enter, with full information, upon perusing 
the History of Charles V., but to give a view of the po- 
litical constitution and form of civil government in each 
of the nations which acted any considerable part during 
that period. For as the institutions and events which 
I have endeavoured to illustrate, formed the people of 
Europe to resemble each other, and conducted them 
from barbarism to re^nement, in the same path, and 
by nearly equal steps ; there were other circumstances 
which occasioned a difference in their political establish- 
ments, and gave rise to those peculiar modes of govern- 
ment, which have produced such variety in the charae* 
ter and genius of nations. 

L a 
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Jt 18 no less necessary to become acquaiiited with the 
htter^ than to have contemplated the former. Without 
a distinct knowledge of the peculiar form and genius cf 
civil government in each state^ a great part of its tran- 
sactions must appear altogether mysterious and inex- 
plicable. The historians of particular countries^ as they 
seldom extend their views farther than to the amuse- 
ment or instruction of their fellow-citizens^ by whom 
they might presume that all their domestic customs and 
institutions were perfectly understood, have often ne- 
glected to descend into such details with respect to these 
as are sufficient to convey to foreigners full light and 
information concerning the occurrences which they re- 
late. But a history^ which comprehends the transac- 
tions of so many different countries^ would be extremely 
imperfect^ without a previous survey of the constitution 
and political state of each. It is from his knowledge of 
these, that the reader must draw those principles^ which 
will enable him to judge with discernment^ and to de- 
cide with certainjty concerning the conduct of nations. 

A minute detail^ however^ of the peculiar forms and 
regulations in every country^ would lead to deductions 
«f immeasurable length. To sketch out the great lines 
which distinguish and characterize each government, is 
all that the nature of my present work will admit of^ 
and all that is necessary to illustrate the events which 
it records. 

At the opening of the sixteenth century, the political 
aspect of Italy was extremely different from that of any 
other part of Europe. Instead of those extensive mo- 
narchies, which occupied the rest of the continent, that 
delightful country was parcelled out among many saisdl 
states, each of which possessed sovereign and indepen- 
dent jurisdiction. The only m<»iarchy in Italy was 
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that of Naples. The dominion of the popes was of 4 
peculiar species, to which there is nothing similar either 
Id ancient or modern times. In Venice^ Florence, ftnd 
Genoa> a republican form of government was establised. 
Milan was subject to sovereigns, who had assumed no 
higher title than that of dukes. 

The pope Was the first of these powers in dignity, and 
not the least considerable by the extent of his territo* 
ries. In the primitive church, the jurisdiction of bishops 
was equal and co-ordinate. They derived, perhaps, 
some degree of consideration from the dignity of the see 
in which they presided. They possessed, however, no 
real authority or pre-eminence, but what they acquired 
by superior abilities, or superior sanctity. As Rome 
had so long been the seat of empire, and the capital of 
the world, its bishops were on that account entitled to 
respect ; they received it ; but during several ages they 
received^ and even claimed, nothing more. From these 
humble beginnings, they advanced with such adventu- 
rous and well-directed . ambition, that they established 
a spiritual dominibn over the minds and sentiments of 
men, to which all Europe submitted with implicit obe* 
dience. Their claim of universal jurisdiction, as heads 
of the church ; and their pretensions to infallibility in 
their decisions, as successors of St. Peter, are as chi- 
merical, as they are repugnant to the genius of the 
Christian religion. But on these foundations, the su- 
perstition and ciedulity of mankind enabled them to 
erect an amazing superstructure. In all ecclesiastical, 
controversies, their decisions were received as the in* 
fallible oracles of truth. Nor was the plenitude of their 
power confined solely to what was spiritual ; they de« 
throned monarchs ; disposed of crowns ; absolved sub« 
jects from the obedience due to their sovereigns j and 
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kid kingdoms under interdicts. There was not a state 
in Europe which had not been disquieted by their am- 
bition. There was not a throne which they had not 
shaken ; nor a prince^ who did not tremble at their 
power. 

Nothing was wanting to render this empire absolute^ 
and to establish it on the ruins of all civil authority^ but 
that the popes should have possessed •such a degree of 
temporal power^ as was sufficient to second and enforce 
their spiritual decrees. Happily for mankind^ at the 
time when their spiritual jurisdiction was most exten- 
sive^ and most revered^ their secular dominion was ex- 
tremely limited. They were powerful pontiffs^ formidable 
at a distance ; but they were petty princes, without any 
considerable domestic force. They had early endeav- 
oured, indeed, to acquire territory by arts similar to those 
which they had employed in extending their spiritual 
jurisdiction. Under pretence of a donation from Con- 
stantine, and of another from Charlemagne or his father 
Pepin, they atteqnpted to take possession of some towns 
adjacent to Rome; But these donations were fictitious, 
and availed them little. The benefactions, for which 
they were indebted to the credulity of the Norman ad- 
veiiturers, who conquered Naples, and to the superstition 
of the countess Matilda, were real, and added ample do- 
mains to the holy see. 

But the power of the popes did not increase in pro- 
portion to the extent of territory jwhich they had ac. 
quired. In the dominions annexed to the holy See, as 
well as in those subject to other princes in Italy, the 
sovereign of a state was far from having the com nand 
of the force which it contained. During the turbulence 
and confusion of the middle ages, the powerful nobility, 
or leaders of popular factions in Italy, had seized the 
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govennnent of different towns ; and After strengthening 
their fortifieatimiSj and taking a body of mercenaries into 
pay« they aspired at independence. The territory whieh 
the church had gained was filled with petty lords of this 
kind; who left the pope hardly the shadow of domestic 
authority. 

As these usurpations almost annihilated the papal 
poweTj in the greater part of the towns subject to the 
church; the Roman barons frequently disputed the au* 
thority of the popes^ even in Rome itself. In the twelfth 
century; an opinion began to be propagated; " That as 
the function of ecclesiastics was purely spiritual; they 
ought to possess no prc^rty; and to claim no temporal 
jurisdiction ; but; according to the laudable example of 
their predecessors in the primitive church; should suh^ 
mst wholly upon their titheS; or upon the voluntary obla* 
tions of the people*." This doctrine being addressed 
to men; who had beheld the scandalous manner in which 
the avarice and ambition of the clergy had prompted 
them to contend for wealth; and to exercise power; they 
listened to it with fond attention. The Roman baronS; 
who had felt most sensibly the rigour of ecclesiastical 
oppression; adopted these sentiments with such ardour, 
that they set themselves instantly to shake off the yoke< 
They endeavoured to restore some image of their ancient 
liberty; by reviving the institution of the Roman senate 
[[A. D. 1 143]]; in which they vested supreme authority ; 
committing the executive power sometimes to one chief 
Senator; sometimes to two; and sometimes to a magistrate 
dignified with the name of The Patrician, The popes 
exerted themselves with vigour, in order to cheek this 
dangerous encroachment on their jurisdiction. One of 

* Otte Frisigtentfia de Gestii} Frider. Imp. lib. ii. cap. 10. 
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them, finding all his endeavours ineffectual, was so much 
mortified^ that extreme grief cut short his days. An- 
other having ventured to attack the senators at the head 
of some armed men, was mortally wounded in the fray ** 
During a considerable period, the power of the popes, 
before which the greatest monarchs in Europe trembled, 
was circumscribed within such narrow limits in their own 
capital, that they durst hardly exert any act of autho- 
rity, without the permission and concurrence of the 
senate. 

Encroachments were made upon the papal sovereignty, 
not only by the usurpations of the Roman nobility, but 
by the mutinous spirit of the people. During seventy 
years of the fourteenth century, the popes fixed their re- 
sidence in Avignon. The inhabitants of Rome, accus- 
tomed to consider themselves as the descendants of the 
people who had conquered the world, and had ^ven 
laws to it, were too high-spirited to submit with pa- 
tience to the delegated authority of those persons to 
whom the popes committed the gi^vemment of the dty. 
On many occasions, they opposed the execution of the 
papal mandates, and on the slightest appearance of inno- 
vation or oppression, they were ready to take arms in 
defence of their own immunities. Towai'ds the middle 
of the fourteenth century, being instigated by Nicolas 
Rienzo, a man of low birth and a seditious spirit, but of 
popular eloquence, and an enterprising ambition, they 
drove all the nobility out of the city, established a de- 
mocratical form of government, elected Rienzo tribune of 
the people, and invested him with extensive auhority. 
But though the frantic proceedings of the tribune soon 



• Otto. Frisdng. Chron. lib. vii. cap. 27. 
Frid. lib. i. c. 21, Muratori Annali d* Italia 
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overturned this new system ; though the government 
of Rome was reinstated in its ancient form ; yet every 
fresh attack contributed to weaken the papal juris- 
diction : and the turbulence of the people concurred 
with the spirit of independence among the nobility, in 
circumscribing it more and more *. Gregory VII. and 
other domineering pontiffs, accomplished those great 
things which rendered them so formidable to the empe- 
rors with whom they contended, not by the force of 
their arms, or by the extent of their power, but by the 
dread of their spiritual censures, and by the effect of 
their intrigues, which excited rivals, and called forth e- 
nemies against every prince whom they wished to de- 
press or to destroy. 

Many attempts were made by the popes, not only to 
humble those usurpers, who lorded it over the cities in 
the ecclesiastical state, but to break the turbulent spirit 
of the Roman people. These were long unsuccessful. 
But at last Alexander VI. with a policy no less artful 
than flagitious, subdued or extirpated most of the great 
Roman barons, and rendered the popes masters of their 
own dominions. The enterprising ambition of Julius 
II. added conquests of no inconsiderable value to the 
patrimony of St. Peter. Thus the popes, by degrees, 
became powerful temporal princes. Their territories, 
in the age of Charles V. were of greater extent than at 
present ; their country seems to have been better culti- 
vated, as well as more populous ; and as they drew large 
contributions from every part of Europe, their revenues 

* Histoire Florentine de Giov. Villani, lib. xii. c. 89. 104. 
an. Murat. Script. Rerum Ital. vol. xiiL Vita de Cola di Ri- 
enzo, ap. Murat. Antiq. Ital. voL iiL p. 399, &c Hkt. de 
Nic Baenzy, par M. de Boispreaux, p. 91, &c 
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1&X exceeded those of the neighbouring powers, and ren* 
dered them capable of more sudden and vigorous effi)rt& 

The genius of the papal government, however, was 
better adapted to the exercise of spiritual dominion, than 
of temporal power. With respect to the former, all its 
maxims were steady and invariable. Every new pontiff 
adopted the plan of his predecessor. By education and 
habit, ecclesiastics were so formed, that the character of 
the individual was sunk in that of the profession ; and 
the passions of the man were sacrificed to the interest 
€md honour of the order. The hands which held the reins 
of administration might change; but the spirit which 
conducted them was always the same. While the mea^K 
sures of other governments fluctuated, and the objects 
at which they aimed varied, the church kept one end in 
view ; and to this unrelaxing constancy of piu*suit, it 
was indebted for its success in the boldest attempts ever 
made by human ambition. ' 

But in their civil administration, the popes followed 
no such uniform or consistent plan. There, as in other 
governments, the character, the passions, and the inte- 
rest of the person who had the supreme direction of af- 
fairs, occasioned a variation both in objects and mea- 
sures. As few prelates reached tlie summit of ecclesias^ 
tical dignity until they wer^ far advanced in life, n 
change of masters was more frequent in the papal domi- 
nions than in other states, and the political system was> 
of course, less stable and permanent. Every pope was 
eager to make the most of the short period, during which 
he had the prospect of enjoying power, in order to ag- 
grandize his own family, and to attain his private ends ; 
and it was often the first business of his successor to un- 
do all that he had done, and to overturn what he had es*- 
tablished. 
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As ecclesiastics were trained to pacific arts> and early 
initiated in the mysteries of that policy by which the 
couit of Rome extended or supported its spiritual domi« 
mon> the popes in the conduct of their temporal affairs, 
were apt to follow the same maxims, and in all their 
measures were ready to en^ploy the refinements of in- 
trigue, than the force of arms. It was in the papal court 
that address and subtlety in negotiation became a sci« 
ence ; and during the sixteenth century, Rome was con- 
sidered as the school in which it might be best acquired. 

As the decorum of their ecclesiast'cal character pre- 
vented the popes from placing themselves at the head of 
their armies, or from taking the command in person of 
the military force in their dominions, they were afraid to 
arm their subjects ; and in all their operations, whether 
offensive or defensive, they trusted entirely to mercenary 
troops. 

As their power and dominions could not descend to 
their posterity, the popes were less solicitous than o« 
ther princes to form or to encourage schemes of public 
utility and improyement. Their tenure was only for a 
short life; present advantage was what they chie^y 
studied ; to squeeze and to amass, rather than to melio- 
rate, was their object. They erected, perhaps, some 
work of ostentation, to remain as a monument of their 
pontificate ; they found it necessary, at some times, to 
establish useful institutions, in order to soothe and si- 
lence the turbulent populace of Rome ; but plans of ge- 
neral benefit to their subjects, framed with a view to 
futurity, were rarely objects of attention in the papal 
policy. The patiimony of St. Peter was worse governed 
than any part of Europe ; and though a generous pontiff 
might suspend for a little, or counteract the effects of 
those vices which are peculiar to the administration of 

VOL. I. M 



134 A VIEW OP THK § 5. 

ecclesiastics ; the disease not only remained without re- 
medy, but has gone on increasing from age to age ; and 
the decline of the state has kept pace with its progress. 
One circumstance^ farther^ concerning the papal go* 
vemment, is so singular, as to merit attention. As the 
spiritual supremacy and temporal power were united in 
one person^ and uniformly aided each other in their ope* 
rations^ they became so blended together^ that it was 
difficult to separate them^ even in imagination. The 
potentates, who found it necessary to oppose the mea- 
sures which the popes pursued as temporal princes, 
could not easily divest themselves of the reverence 
which they imagined to be due to them as heads of the 
church, and vicars of Jesus Christ. It was with reluc- 
tance that they could be brought to a rupture with the 
head of the church ; they were unwilling to push their 
operations against him to extremity ; they listened ea- 
gerly to the first ORrertures of accommodation, and were 
anxious to procure it almost upon any terms. Their 
consciousness of this encouraged the enterprising pontiffs, 
who filled the papal throne about the beginning of the six- 
teenth century, to engage in schemes seemingly the most 
extravagant. They trusted, that if their temporal power 
was not sufficient to carry them through with success, 
the respect paid to their spiritual dignity would enable 
them to extricate themselves with facility, . and with 
honour *. But when popes came to take part more fre- 



• The manner in which Louis XIJ. of France undertoc^ 
and carried on war against Julius II. remarkably illustrates 
this observation. Louis solemnly consulted the clergy of 
France whether it was lawful to take arms against a pope, who 
had wantonly kindled war in Europe, and whom neither the 
faith of treaties, nor gratitude for favours received, nor the 
decorum of his character, could restrain from the most violent 
actions to which the lust of power prompts ambitious princes. 
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quently in the contests among princes, and to engage as 
principals or auxiliaries in every war kindled in Europe, 
this veneration for their sacred character began to abate ; 
and striking instances will occur in the following history 
of its being almost totally extinct. 

Of all the Italian powers, the republic of Venice, next 
to the papal see, was most connected with the rest of 
Europe. The rise of that commonwealth, during the in- 
roads of the Huns in the fifth century ; the singular si- 
tuation of its capital in the small isles of the Adriatic 
gulf; and the more singular form of its civil constitu- 
tion, are generally known. If we view the Venetian 
government as calculated for the order of nobles alone, 
its institutions may be pronounced excellent ; the deli- 
berative, legislative, and executive powers, are so admir- 
ably distributed and adjusted, that it must be regarded 
as a perfect model of political wisdom. But if we con- 
sider it as formed for a numerous body of people subject 
to its junsdiction, it will appear a rigid and partial aris- 
tocracy, which lodges all power in the hands of a few 
members of the community, while it degrades and op- 
presses the rest. 

Though his clergy authorized the war, yet Anne of Breta£;ne, 
his queen, entertained scruples with regard to the lawfulness 
of it. The king himself, from some superstition of the same 
kind, carried it on faintly ; and, upon every fresh advantage, 
renewed his propositions of peace. Mezeray, Hist, de France, 
foL edit. 1685. tom. i. 852. I shall produce another proof of 
this reverence for the papal character, still more striking. 
Guicciardini, the most sa£;acious, perhaps, of all modem his- 
torians, and the boldest m painting the vices and ambition 
of the popes, represents the death of Migliau, a Spanish offi- 
cer, who was kiUed during the siege of Naples as a punish- 
ment inflicted on him by heaven, on account of his having 
opposed the setting of Clement VII. at liberty. Guic. His- 
toria d'ltalia. Genev. 1645. vol. ii. lib. 18. p. 467. 

M 2 
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The spirit of government, in a commonwealth of this 
species, was, of course, timid and jealous. The Vene- 
tian nobles distrusted their own subjects, and were afrfud 
of allowing them the use of arms. They encouraged 
among them arts of industry and commerce ; they em- 
ployed them in manufactures and in navigation ; but 
never admitted them into the troops which the state 
kept in its pay. The military force of the republic con- 
sisted entirely of foreign mercenaries. The command 
of these was never trusted to noble Venetians, lest th^ 
should acquire such influence over the army, as might 
endanger the public liberty ; or become accustomed to 
the exercise of such power, as would make them unwilling 
to return to the condition of private citizens. A soldier 
of fortune was placed at the head of the armies of the 
commonwealth ; and to obtain that honour, was the great 
object of the Italian Condaitieri, or leaders of bands^ 
who, in the fifteenth and sixteenth centuries, made a 
trud^ of war, and raised and hired out soldiers to dif- 
ferent states. But the same suspicious policy, which 
induced the Venetians to employ these adventurers, 
prevented their placing entire confidence in them. Two 
noblemen, appointed by the senate, accompanied their 
army, when it took the field, with the appellation of 
Proveditori, and, like the field-deputies of the Dutch 
republic in latter times, observed all the motions of the 
general, and checked and controuled him in all his ope« 
rations. 

A commonwealth with such civil and military instita« 
tions, was not formed to make conq^iests. While its 
subjects were disarmed^ and its nobles excluded from 
military command, it carried on its warlike enterprises 
with great disadvantage. This ought to have taught the 
Venetians to rest satisfied with making self-preservation. 
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and the enjoyment of domestic security, the objects of 
their policy. But republics are apt to be seduced by the 
spirit of ambition, as well as kings. When the Vene- 
tians so far forgot the interior defects in their govern- 
ment as to aim at extensive conquests, the fatal blow^ 
which they received in the war excited by the league of 
Cambray, convinced them of the imprudence aud dan- 
ger of making violent efforts, in opposition to the geni- 
us and tendency of their constitution. 

It is not, however, by its military, but by its naval 
and commercial-power, that the importance of the Vene- 
tian commonwealth must be estimated. The latter con- 
stituted the real force and nerves of the state. The 
jealousy of government did not extend to this depart- 
ment. Nothing was apprehended from this quarter, that 
could prove formidable to liberty. The senate encour- 
aged the nobles to trade, and to serve on board the fleet. 
They became merchants and admirals. They increased 
the wealth of their country by tjieir industry. They 
added to its dominions by the valour with which they 
conducted its naval armaments. 

Commerce was an inexhaustible source of opulence to 
the Venetians. All the nations in Europe depended upon 
them, not only for the commodities of the East, but for 
various manufactures fabricated by them alone, or fi- 
nished with a dexterity and elegance unknown in other 
countries. From this extensive commerce, the state de- 
rived, such immense supplies, as concealed those vices in 
its constitution which I have mentioned ; and enabled 
it to keep on foot such armies, as were not only an over- 
match lor the force which. any of its neighbours could 
bring into ihe field, but were sufficient to contend, for 
sometime, with the pov^ertul monarchs beyond the Alps. 
During its struggles with the princes united against it 

M 3 
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by the league of Cambray, the republic levied Bnma, 
which^ even in the present age, would be deemed con- 
aiderable ; and while the king of France paid the exor* 
bitant interest which I have mentioned for the money 
advanced. to him, and the emperor, eager to borrow, but 
destitute of credit, was known by the name of Maximi" 
Uan the Mone^-less, the Venetians raised whatever sums 
they pleased, at the moderate premium of five in the 
hundred *. 

The constitution of Florence was perfectly the reverse 
of the Venetian. It partook as much of democratical 
turbulence and licentiousness, as the other of aristocra- 
tical rigour. Florence, however, was a commercial, not a 
military democracy. The nature of its institutions was 
favourable to commerce, and the genius of the people 
was turned towards it. The vast wealth which the 
family of Medici had acquired by trade, together with 
the magnificence, the generosity, and the virtue of the 
first Cosmo, gave him such an ascendant over the affec- 
tions as well as the councils of his countrymen, that 
though the forms of popular government were preserved^ 
though the various departments of administration were 
filled by magistrates distinguished by the ancient names, 
^nd elected in the usual manner, he was in reality the 
head of the commonwealth ; and in the station of a pri- 
vate citizen, he possessed supreme authwty. Cosmo 
transmitted a considerable degree of this power to his 
descendants ; and during the greater part of the fifteenth 
century. The political state of Florence was extremely 
singular. The appearance of republican government 
subsisted, the people were passionately attached to it, 

* Hist, de la IJgue fait h Combray, par M. PAbb^ du Bos, 
Ijib. y. Sandi fi^toria Civil Veneziana, lib. vUi. c* 16. p. 891. &c. 
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and on some occasions contended warmly for their pri- 
vileges^ and yet ihey permitted a single family to a^ 
sume the direction of their affairs^ almost as absolutely 
as if it had been formerly invested with sovereign power. 
The jealousy of the Medici concurred with the commer- 
cial spirit of the Florentines^ in putting the military 
force of the republic upon the same footing with that of 
the other Italian states. The troops, which the Floren- 
tines employed in their wars, consisted almost entirely 
of mercenary soldiers, furnished by the CondoUieri, or 
leaders of bands, whom they took into their pay. 

In the kingdom of Naples, to which the sovereignty 
of the island of Sicily was annexed, the feudal govern- 
ment was established in the same form, and with the 
same defects, as in the other nations of Europe. The 
frequent and violent revolutions which happened in that 
monarchy had considerably increased these defects, and 
rendered them more intolerable. The succession to the 
crown of Naples had been so often interrupted or altered, 
and so many princes of foreign blood had, at different 
periods, obtained possession of the throne, that the Nea- 
politan nobility had lost, in a great measure that attach- 
ment to the family of their sovereigns, as well as that 
reverence for their persons, which, in other feudal king- 
doms, contributed to set some bounds to the encroach- 
ments of the barons upon the royal prerogative and power. 
At the same time, the different pretenders to the crown, 
being obliged to Couit the barons who adherred to them, 
and on whose support they depended for the success of 
their claims, they augmented their privileges by liberal 
concessions, and connived at their boldest usurpations. 
Even when seated on the throne, it was dangerous for a 
prince^ who held his sceptre by a disputed title, to ven- 
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ture on any step towards extending his own power, or 
cirrumscribing that of the nobles. 

From all these causes the kingdom of Naples was the 
most turbulent of any in Europe, and the authority of 
its monarchs the least extensive. Though Ferdinand 
I., who began his reign in the year one thousand four 
hundred and sixty-eight, attempted to break the power 
of the aristocracy ; though his son Alphonso, that he 
might crush it at once by cutting off the leaders of great- 
est reputation and influence among the Neapolitan ba- 
rons, ventured to commit one of the most perfidious and 
cruel actions recorded in history \^A, D. 1487]]; the 
order of nobles was nevertheless more exasperated than 
humbled by their measures *. The resentment which 
these outrages excited was so violent, and the power of 
the malcontent nobles was still so formidable, that to 
these may be ascribed, in a great degree, the ease and 
rapidity with which Charles VIII. conquered the king- 
dom of Naples t. 

The event that gave rise to the violent contests con- 
cerning the succession to the crown of Naples and Sicily, 
which brought so many calamities upon these kingdoms, 
happened in the thirteenth century [[A. D. 1254«]]. Upon 
the death of the emperor Frederic II., Manfred, his na- 
tural son, asspiring to the Neapolitan throne, murdered 
his brother the emperor Conrad (if we may believe con- 
temporary historians), and by that crime obtained pos- 
session of it X- '^he popes, from their implacable enmity 
to the house of Swabia, not only refused to recognise 

* Giannone, book xxviii. chap. 2. vol. ii. p. 410, &c. 

-f Giannone, ibid. p. 414. 

j: Struv. Corp. Hiat. Germ. L 481. Giannone, book xvili. 
ch. 5* 
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Manfred's title^ but endeavoured to excite against him 
some rival capable of wresting the sceptre out of his band. 
Charles, count of Anjou, the brother of St. Louis, king 
of France, undertook this ; and he received from the 
popes the investiture of the kingdom of Naples, and Si« 
cily as ^ fief held of the holy see. The count of An* 
jou's efforts were crowned with success ; Manfred fell in 
battle ; and he took possession of the vacant throne. 
But soon after, Charles sullied the glory which he had 
acquired, by the injustice and cruelty with which he put 
to death, by the hands of the executioner, Conradin, the 
last prince of the house of Swabia, and the rightful heir 
of the Neapolitan crown. That gallant young prince 
asserted his title, to the last, with a courage worthy of a 
better fate. On the scaffold, he declared Peter, at that 
time prince, and soon after king of Aragon, who had 
married Manfred's only daughter, his heir ; and throw- 
ing his glove among the people, he entreated that it 
might be carried to Peter, as the symbol by which he 
conveyed all his rights to him *. The desire of aveng* 
ing the insult offered to royalty, by the death of Conra- 
din, concurred with his own ambition, in prompting Peter 
to take arms in support of the title which he had acquired* 
From that period, during almost two centuries, the houses 
of Aragon and Anjou contended for the crown of Naples. 
Amidst a succession of revolutions more rapid, as well 
as of crimes more atrocious, than what occur in the his- 
tory of almost any other kingdom, monarchs, sometimes 
of the Aragonese line, and sometimes of the Angevin» 
yrere seated on the throne. At length the princes of 
the house of Aragon [[A. D. 1434]] obtained such firm 
possession of this long-disputed inheritance, that they 

* Giannone, book xix. ch 4: § 2. 
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transmitted it quietly to a bastard branch of their fa- 
mily •. 

The race of the Angevin kings^ however, was not 
extinct; nor had they relinquished their title to the 
Neapolitan crown. The count of Maine and Provence, 
the heir of this family, conveyed all his rights and pre- 
tensions to Louis XI. and to his successors [[A. D. 1 494«)]- 
Charles VIII. as I have already related, crossed the 
Alps at the head of a powerful army, in order to prose- 
cute his claim with a degree of vigour, far superior to 
^ that which the princes from whom he derived it had 
been capable of exerting. The rapid progress of his 
arms in Italy, as well as the short time during which 
he enjoyed the fruits of his success, have already been 
mentioned, and are well known. Frederic, the heir of 
the illegitimate branch of the Aragonese family, soon 
recovered the throne of which Charles had dispossessed 
him. Louis XII. and Ferdinand of Aragon united a- 
gainst this prince, whom both, though for different 
reasons, considered as an usurper, and agreed to divide 
his dominions between them [[A. D. 1501]]. Frederic, 
' unable to resist the combined monarchs, each of whom 
was far his superior in power, resigned his sceptre. 
Louis and Ferdinand, though they had concurred in 
making the conquest, differed about the division of it ; 
and from allies became enemies. But Gonsalvo de Cor- 
dova, partly by the exertion of such military talents as 
gave him a just title to the appellation of the Greai 
Captain, which the Spanish historians have bestowed 
upon him ; and partly by such shameless and frequent 
violations of the most solemn engagements, as leave an 
indelible stain on his memory ; stripped the French of 

* Giannane, book xxvi. ch. 2. 
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all that they possessed in the Neapolitan dominions^ , 
and secured the peaceable possession of them to his 
master. These, together with his other kingdoms, Fer- 
dinand transmitted to his grandson Charles V,, whose 
right to possess them, if not altogether uncontroverti- 
ble, seems, at least, to be* as well founded, as that which 
the kings of France set up in opposition to it *. 

There is nothing in the political constitution, or in- 
terior government of the dutchy of Milan, so remarka- 
ble, as to require a particular explanation. But as the 
right of succession to that fertile province was the cause 
or the pretext of almost all the wars carried on in Italy 
during the reign of Charles V., it is necessary to trace 
these disputes to their source, and to inquire into the 
pretensions of the various competitors. 

During the long and fierce contests excited in Italy 
by the violence of the Guelf and Ghibelline factions, 
the family of Visconti rose to great eminence among 
their fellow-citizens of Milan. As the Visconti had 
adhered uniformly to the Ghibelline or Imperial in- 
terest, they, by way of recompence, received, from one 
emperor, the dignity of perpetual vicars of the empire 
in Italy t [[A. D. 1354*]] : they were created, by an- 
other, dukes of Milan [[A. D. 1395]] ; and, together 
with that title, the possession of the city and its terri- 
tories was bestowed upon them as an hereditary fief J. 
John, king of France, ao[iong other expedients for 
raising money, which the calamities of his reign obliged 
him to employ, condescended to give one of his daughters 
in marriage to John Galeazzo Visconti, the first duke 

• Droits des Rois de France au Royaume de Sidle. Mem* 
de Comin. Edit, de Fresnoj, torn. iv. part. iv. p. 5, 

f Petrach. epist. ap. Struv. Corp. i. 625. 

4: Leibnit Cod. Jur. Gent. Dipiom. vol. i. 257. 
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of Milan) from whom he had received coiutiderahle sums. 
Valentine Visconti^ one of the children of this marriage, 
married her cousin^ Louis^ duke of Orleans^ the only 
brother of Charles VI. In their marriage-contract, 
which the pope confirmed^ it was stipulated that^ upon 
failure of heir male in the family of Visconti, the dutchy 
of Milan should descend to the posterity of Valentine 
and the duke of Orleans. That event took place. In 
the year one thousand four hundred and forty-seven, 
Philip Maria, the test prince of the ducal family of Vis- 
conti, died. Various competitors claimed the succession* 
Charles^ duke of Orleans, pleaded his right to it^ 
founded on the marriage-contract of his mother Valen- 
tine Visconti. Alfonso king of Naples claimed it in 
consequence of a will made by Philip Maria in his fa- 
vour. The emperor contended that, upon the extinction 
of male issue in the family of Visconti, the ^e£ returned 
to the superior lord, and ought to be re-annexed to the 
empire. The people of Milan, smitten with the love of 
liberty which in that age prevailed among the Italian 
states, declared against the dominion of any master, 
and established a republican form of government. 

But during the struggle among so many competitors, 
the prize for which they contended was seized by one 
from whom none of them apprehended any danger. 
Francis Sforza, the natural son of Jacomuzzo Sforza, 
whom his courage and abilities had elevated from the 
rank of a peasant to be one of the most eminent and 
powerful of the Italian Condottieri, having succeeded 
his father in the command of the adventurers who fol- 
lowed his standard, had married a natural dau^^hter of 
the last duke of Milan. Upon this shadow of a title 
Francis founded his pretensions to the dutchy, which he 
supported with such talents and valour, as placed him 
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at last on the ducal throne. The virtues, aft well nn 
abilities^ with which he governed, inducing his subject! 
to forget the defects in his title, he transmitted his do* 
minions quietly to his son ; from whom they descended 
to his grandson. He was murdered by his grand-uncl^ 
Ludovico, surnamed the Moor, who took possession of 
the dutchy ; and his right to it was confirmed by the in^* 
vestiture of the emperor Maximilian in the year one 
thousand four hundred and ninety- four *. 

Louis XI. who took pleasure in depressing the princes 
of the blood, and who admired the political abilities of 
Francis Sforza, would not permit the duke of Orleans 
to take any step in prosecution of his right to the dutchy 
of Milan. Ludovico the Moor kept up such a close con- 
nexion with Charles VIII. that, during the greater part 
of his reign, the claim of the family of Orleans con« 
tinued to lie dormant. But when the crown of France 
devolved on Louis XII. duke of Orleans, he instantly 
asserted the rights of his family with the ardour which 
it was natural to expect, and marched at the head of 
a powerful army to support them. Ludovico Sforza^ 
incapable of contending with such a rival, was stripped 
of all his dominions in the space of a few days. The 
king, clad in the ducal robes, entered Milan in triumph ; 
and soon after, Ludovico, having been betrayed by the 
Swiss in his pay, was sent a prisoner into France, and 
shut up in the castle of Loches, where he lay un pitied 
during the remainder of his days. In consequence of 
one of the singular revolutions which occur so frequently 
in the history of the Milanese, his son Maximilian Sforza 
was placed on the ducal throne, of which he kept pos- 

• Hipolin. Hist.MedioL lib. vi. 654. ap. Struv Corp. i* 93a 
Da. Mont. Corps Diplom* torn. ill. p. ii. 333. ibid* 
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session during the reign of Louis XII. [[A. D. 1512]]. 
But his successor Francis I. was too high-spirited and 
enterprising tamely to relinquish his title. As soon as 
he was seated upon the throne, he prepared to invade 
the Milanese ; and his right of succession to it appears, 
from this detail, to have been more natural and more 
just than that of any other competitor. 

It is unnecessary to enter into any detail with respect 
to the form of government in Genoa, Parma, Modena, 
and the other inferior states of Italy. Their names, in- 
deed, will often occur in the following history. But 
the power of these states themselves was so inconsider- 
able, that their fate depended little upon their own ef- 
forts ; and the frequent revolutions which they under- 
went, were brought about rather by the operations of 
the princes who attacked or defended them, than by 
any thing peculiar in their internal constitution. 

Of the great kingdoms on this side of the Alps, Spain 
is one of the most considerable ; ^nd as it was the he- 
reditary domain of Charles V., as well as the chief source 
of his power and wealth, a distinct knowledge of its 
political constitution is of capital importance towards 
understanding the transactions of his reign. 

The Vandals and Goths, who overturned the Roman 
power in Spain, established a form of government in 
that country, and introduced customs and laws, per- 
fectly similar to those which were established in the 
rest of Europe, by the other victorious tribes which ac- 
quired settlements there. For some time, society ad- 
vanced, among the new inhabitants of Spain, by the 
same steps, and seemed to hold the same course, as in 
other European nations. To this progress a sudden stop 
was put by the invasion of the Saracens or Moors from 
Africa {^A, D. 712]3. The Goths could not withstand 
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the efforts of their enthusiastic valour, which subdued 
the greattsst part of Spain^ with the same impetuous ra« 
pidity that distinguishes all the operations of their arms. 
The conquerors introduced into the country in which they 
settled, the Mahometan religion, the Arabic language, 
the manners of the East, together with that taste for 
the arts, and that love of elegance and splendour, which 
the caliphs had begun to cultivate among their subjects. 
Such Gothic nobles as disdained to submit to the 
Moorish yoke, fled for refuge to the inaccessible moun- 
tains of Asturias. There they comforted themselves 
with enjoying the exercise of the Christian religion, and 
with maintaining the authority of their ancient laws. 
Being joined by many of the boldest and most warlike 
among their countrymen, they sallied out upon the ad« 
jacent settlements of the Moors in small parties ; but 
venturing only upon short excursions at first, they were 
satisfied with plunder and revenge, without thinking of 
conquest. By degrees, their strength increased, their 
views enlarged, a regular government was established 
among them, and they began to aim at extending their 
toritories. While they pushed on their attacks with the 
unremitting ardour, excited by zeal for religion, by the 
desire of vengeance, and by the hope of rescuing their 
country from oppression; while they conducted their 
operations with the courage natural to men who had no 
other occupation but war, and who were strangers to all 
the arts which corrupt or enfeeble the mind ; the Moors 
gradually lost many of the advantages to which they had 
been indebted for their first success. They threw off 
all dependence on the caliphs * ; they neglected to pre- 
serve a close connexion with their countrymen in Africa; 

* Jos. Sim. Assemanni Histor. ItaL Scriptores, voL iii. p. 1S& 
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their empire in Spain was split into many small king* 
dams; the arts which they cultivated, . together with 
the luxury to which these gave rise> relaxed^ in some 
measure, the force of their military institutions, and 
ahated the vigour of their warlike spirit. The Moors^ 
however, continued still to be a gallant people, and pos- 
sessed great resources. According to the magnificent 
style of the Spanish historians, eight centuries of almost 
uninterrupted war elapsed, and three thousand seven 
hundred battles were fought, before the last of the 
Moorish kingdoms in Spain submitted to the Christian 
arms C14923. 

As the Christians made their conquests upon the Mci* 
hometans at various periods, and under different leaders^ 
^ch formed the territory which he had wrested from 
the common enemy, into an independent state. Spain 
was divided into almost as many separate kingdoms a3 
it contained provinces ; in each city of note, a petty 
monarch established his throne, and assumed all the 
ensigns of royalty. In a series of years, however,, by 
the usual events of mtermarriages, or succession, or 
conquest, all these inferior principalities were annexed 
to the more powerful kingdoms of Castile and of Ara« 
gon. At length, by the fortunate marriage of Ferdi* 
nand and Isabella, the former the hereditary monarch 
pf Aragon, and the latter raised to the throne of Castile 
by the affectibn of her subjects [[1 481], all the Spanish 
crowns were united, and descended in the same line. 

From this period, the political constitution of Spain 
began to assume a regular and uniform appearance ; the 
genius of its government may be delineated, and the 
progress of its laws and manners maybe traced with 
certainty. Notwithstanding the singular revolution 
which the invasion of the Moors occasioned in Spain^ 
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and the peculiarity of its fate, in being so long subject 
to the Mahometan yoke, the customs introduced by the 
Vandals and Goths had taken such deep root, and were 
so thoroughly incorporated with the frame of its go- 
vernment, that in every province which the Christians 
recovered from the Moors, we find the condition of in- 
dividua1s> as well as the political constitution, nearly 
the same as in other nations of Europe. Lands were 
held by the same tenure ; justice was dispensed in the 
same form ; the same privileges were claimed by the 
nobility ; and the same power exercised by the Cortes, 
or general assembly of the kingdom. Several circum<« 
stances tontributed to secure this permanence of the 
feudal institutions in Spain, notwithstanding the con« 
quest of the Moors, which seemed to have overturned 
them. Such of the Spaniards, as preserved their in-* 
dependence, adhered to their ancient customs, not only 
from attachment to ihem, but out of antipathy to the 
Moors, to whose ideas concerning property and govern- 
ment these customs were totally repugn^ nt. Even a- 
mong the Christians, who submitted to the Moorish 
conquerors, and consented to become their subject's, 
ancient customs were not entirely abolished. They were 
permitted to retain their religion, their laws concerning 
private property, their forms of administering justice, 
and their mode of levying taxes. The followers of 
Mahomet are the only enthusiasts who have united the 
spirit of toleration with zeal for making proselytes, and 
who, at the same time that they took arms to propa- 
gate the doctrine of their Prophet, permitted such as 
would not embrace it, to adhere to their own tenets, 
and to practice their own rites. To this peculiarity in 
the genius of the Mahometan religion, as well at to the 
desire which the Moors had of reconciling the Christians 

N 3 
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lo thdr yoke, it was owing that tlve ancient mann«!« 
«nd laws in Spain survived the violent shock of a con* 
quest, and were permitted to subsist^ notwithstanding 
the introduction of a new religion and a new form of 
government into that country. It is obvious^ from aU 
these particulars, that the Christians must have found 
it extremely easy to re-establish manners and govem<» 
ment on their ancient foundations, in those provin<:es 
of Spain which they wrested successively from the MoorsL. 
A considerable part of the people retained such a fond« 
ness for the customs^ and such a reverence for the laws 
of their ancestors, that^ wishing to see them completely 
restored, they were not only willing but eager to resume 
^e former, and to recognize the authority of the latter. 
But though the feudal form of government,, with all 
the institutions which characterize it, was thus preserved 
entire in Castile and Aragon^ as well as in all the king- 
doms which depended on these crowns, there were cer- 
tain peculiarities in their political constitutions^ which 
distinguish them from those of any other country in 
Europe. The royal prerogative, extremely limited in 
every feudal kingdom, was circumscribed^ in Spain, 
within such narrow bounds, as reduced the power of 
the sovereign almost to nothing. The privileges of the 
nobility were great in proportion, and extended so far^ 
as to border on absolute independence. The immuni- 
ties of the cities were likewise greater than in other 
feudal kingdoms, they possessed considerable influence 
in the Cortes^ and they aspired at obtainmg more. Such 
a state of society, in which the political machine was so 
ill adjusted, and the several meiubers of the legislature 
so improperly balanced produced internal disorders m 
the kingdoms of Spain, which rose beyond the pitch of 
^rbukxM« wd aoArchy usual under the fi^udai govern- 
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m»nU The vhole tenor oi the Spanish hiHory conBrms 
the truth of this observation ; and when the muiinouii 
vpirit^ to which the genius of their policy gave birth and 
vigour^ was no longer restrained and overawed by the 
immediate dread of the Moorish arms, it broke out into 
more frequent insurrections against the government of 
their princes^ as well as more outrageous insults on 
their dignity, than occur in the annals of any other 
country. These were accoinpi\nied at some times with 
more liberal sentiments concerning the rights of th^ 
people, at other times with more elevated notions con« 
ceming the privileges of the nobles^ than were common 
in other nations. 

In the principality of Catalonia, which was annexed to 
the kingdom of Aragon, the impatience of the people to 
obtain the redress of their grievances having prompted 
them to take arms against their sovereign Jolin IL 
^A. D. 1462]]» they, by a solemn deed, recalled the 
oath of allegiance which they had sworn to him, declared 
him and his posterity to be unworthy of the throne *• 
and endeavoured to establish a republican form of go- 
vernment, in order to secure the perpetual enjoyment of 
that liberty, atter which they aspired t. Neurly about 
the same period, the indignation of the Castilian nobi* 
lity against the weak and flagitious administration of 
Henry IV., having led them to combine against him^ 
they arrogated, as one of the privileges belonging to 
their order, the right of trying and of passing sentenoe 
on their sovereign. That tlie exercise of this power 
might be as public and solemn, as the pretension |o it 

* ZvaitA Annales de Arag. torn. iv. US. 115 &c. 

^ Ferreraa llist. d*i'.8pagiie, torn vii p A2 P. Orleans 
Kevol. d'Kspagne, totn. liL p. 13.5. L Marinseus Siculus dc 
Reb. Hispan* apud Sofaotti BmpL Hia|nn. ibi* 4)^9 
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Was bold^ they summoned all the nohility of their party 
to meet at Avila [| A D. 1 465^ ; a spacious theatre was 
erected in a plain^ without the walls of the town ; an 
image, representing the king, was seated on a throne^ 
clad in royal robes, with a crown on its head, a sceptre 
in its hand, and the sword of justice by its side. The 
accusation against the king was read, and the sentence 
of deposition was pronounced, in presence of a numerous 
assembly. At the close of the firet article of the charge^ 
the archl)ishop of Toledo advanced, and tore the crown 
from the head of the image ; at the close of the second^ 
the Conde de Placentia snatched the sword of justice 
from its side ; at the close of the third, the Conde de 
Benevente wrested the sceptre from its hand; at the 
close of the last, Don Diego Lopes de Stuniga tumbled 
it headlong from the throne. At the same instant, Don 
Alfonso, Henry's brother, was proclaimed king of Cas* 
tile and Leon in his stead *. 

The most daring leaders of faction would not have ven- 
tured on these measures, nor have conducted them with 
iuch public ceremony, if the sentiments of the people 
concerning the royal dignity had not been so formed by 
the laws and policy to which they were accustomed both 
in Castile and Catalonia as prepared them to approve of 
such extraordinary proceedings, or to acquiesce in theoi. 

In Aragon, the form of government was monarchical^ 
but. the genius and maxims of it were purely republican. 
The kings, who were long elective, retained only the sha- 
dow of power ; the real exercise of it was in tlie Cortes 
or parliamerit of the kingdom. This supreme assembly 
was composed of four different arms or members. The 
nobility of the first rank. The equestrian order^ or no- 

^ Marian. BM* lib. xziii c. 9* 
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bility of the seGond class. The representatives of the 
cities and towns, whose right to a place in the Cortes, if 
we may give credit to the historians of Aragon, was 
eoeval with the constitution. The ecclesiastical order, 
composed of the dignitaries of the church, together with 
the representatives of the inferior clergy *• No law 
could pass in this assembly without the assent of every 
single member who had a right to vote t. Without the 
permission of the Cortes, no tax could be imposed ; no 
war could be declared ; no peace could be concluded ; 
BO money could be coined ; nor could any alteration be 
fliade in the current specie ^. The power of reviewing 
(he proceedings of all inferior courts, the privilege of 
inspecting every department of administration, and 
the right of redressing all grievances, belonged to the 
Cortes. Nor did those who conceived themselves to be 
ag^ieved, address the Cortes in the humble tone of 
applicants, and petition for redress ; they demanded it 
as the l»rth<-right of freemen, and required the guar* 
dians of their liberty to decide with respect to the points 
wluch they laid before them §. This sovereign court was 
held, during several centunes» every year ; but, in eon* 
sequence of a regulation introduced about the beginning 
of the fourteenth century, it waa convoked from that 
period only once in two years. After it was assembledj 
the king had no right to prorogue er^dissolve it without 
its own consent ; aoul the session continued forty days|[< 

* Forma de Celebrar. Cortes en Aragotn. por Geron. Mnrteb 

f MarteL ibid. p< 9l 

t Hier. Blanca Comment Rer. Aragon. ap. Schot Script. 
Hispan. vol iii p. 750. § Martel. I^orma de Celebr. p. S* 

II Hier. l^laiiQa Comment. 763. 
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Not satisfied with having erected such formidable bar- 
riers against the encroachments of the royal prerogative, 
nor willing to commit the sole guardianship of their li« 
berties entirely to the vigilance and authority of an as« 
sembly^ similar to the diets, states-general^ and parlia« 
ments> in which the other feudal nations have placed 
so much confidence^ the Aragonese had recourse to an 
institution peculiar to themselves, and elected a Justiza 
or supreme judge. This magistrate^ whose office bore 
some resemblance to that of the Ephori in ancient Sparta, 
acted as the protector of the people^ and the comptroller 
of the prince. The person of the justiza was sabred, his 
power and jurisdiction almost unbounded. He was the 
supreme interpreter of the laws. Not only inferior 
judges^ but the kings themselves, were bound to consult 
him in every doubtful case, and to receive his responses 
with implicit deference *. An J appeal lay to him from 
the royal judges, as well as from those appointed by the 
barons within their respective territories. Even whea 
no appeal was made to him, he could interpose by his 
own authority, prohibit the ordinary judge to proceed, 
take immediate cognizance of the cause himself, and re- 
move the party accused to the ManifestcUion, or prison 
of the state, to which no person had access but by his 
permission. His power was exerted with no less vigour 
and effect in superintending the administration of go- 
vernment, than in regulating the course of justice. It 
was the prerogative of the justiza to inspect the conduct 
of the king. He had a title to review all the royal pro- 
clamations and patents, and to declare, whether or not 



* Blanca has preserved two responses of the justiza to 
James II. who reigned towaifds the close of the thirteenth 
century, Blanca 748. 
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they were agreeable to law, and ought to be carried into 
execution. He, by his sole authority^ could exclude any- 
of the king's ministers from the conduct of affairs, and 
call them to answer for their mal-administration. He' 
himself was accountable to the Cortes only, for the man« 
ner in which he discharged the duties of this high c^ce ; 
and performed functions of the greatest importance that 
could be committed to a subject CHH]] *. 

It is evident from a bare enumeration of the privileges 
of the Aragonese Cortes, as well as of the rights belong- 
ing to the justiza, that a very small portion of power 
remained in the hands of the king. The Aragonise seem 
to have been solicitous that their monait^hs should know 
and feel this state of impotence to which they were re- 
duced. Even in swearing allegiance to their sovereign, 
an act which ought naturally to be accompanied with 
professions of submission and respect, they devised an 
oathy in such a form^ as to remind him of his depen- 
dence on his subjects. ** We," said the justiza to the king 
in -name of his high-spirited barons, '* who are each of 
us as good, and who are all together more powerful than 
you, promise obedience to your government, if you main- 
tain our rights and liberties; but if not, not" Con- 
formably to this oath, they established it as a fundamental 
article in their constitution, that if the king should vio- 
late their rights and privileges, it was lawful for the peo- 
ple to disclaim him as their sovereign, and to elect 
another, even though a heathen, in his place t. The 
attachment of the Aragonese to this singular constitu* 
tion of government was extreme, and their respect for 
it approached*to superstitious veneration pi]]. In the 

[HH] Note XXXI. • Hier. Blanch Commentp. 747—755, 
t Hier. Blauca Comment. 720- [II] Note XXXU. 
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prettnble to one of theii^ lavs/ the^ dedam, tbflt such 
was the barrenness of their country^ and the poverty of 
the inhabitants^ that^ if it were not on account of ihe 
liberties by which they were distinguished from other 
nations^ the people would abandon it^ and go in quest of 
a settlement to some more fruitful region *. 

In Castile there were not such peculiarities in the 
form of government^ as to establish any remarkable dis« 
tinction between it and that of the other European na« 
tions. The executive part of government was committed 
to the king, but with a prerogative extremely limited. 
The legislative authority resided in the Cortes, which 
was composed of the nobility, the dignified ecclesiastics, 
and the representatives of the cities. The assembly of 
the Cortes in Castile was very ancient, and seems to 
have been almost coeval with the constitution* The 
members of the three different orders, who had a right 
of suffrage, met in one place, and deliberated as one col* 
lective body, the decisions of which were regulated by 
the sentiments of the majority. The right of imposing 
taxes, of enacting laws, and of redressing grievances, 
belonged to this assembly ; and in order to secure the 
assent of the king to such statutes and regulations as 
were deemed salutary or beneficial to the kingdom, it 
was usual in the Cortes to take no step towards grant- 
ing money, until all business relative to the public wdl- 
fare was concluded. The representatives of cities seem 
to have obtained a seat very early in the Cortes of Cas- 
tile, and soon acquired such influence and credit, as were 
very uncommon, at a period when the splendour and 
pre-eminence of the nobility had eclipsed or depressed 
all other orders of men. The number of members from 

* Hier. Blanca Gommt. p. 751. 
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cities bore such a pn^KHtion to that of the whole collec* 
tive body> as rendered them extremely respectable in the 
Cortes [[KK]]. The degree of consideration, which they 
possessed in the state, may be estimated by one event* 
Upon the death of John I. [[A. D. ISQOT], a council of 
regency was appointeii to govern the kingdom during 
the minority of his son. It was composed of an equal 
number of noblemen, and of deputies chosen by the ci« 
ties ; the latter were admitted to the same rank, and 
invested with the same powers as prelates and grandees 
of the first order *. But though the members of com- 
munities in Castile were elevated above the condition 
wherein they were placed in other kingdoms of Europe ; 
though they had attained to such political importance^ 
that even the proud and jealous spirit of the feudal aris- 
tocracy could not exclude them from a considerable share 
in government ; yet the nobles, notwithstanding these 
acquisitions of the commons, continued to assert the 
privileges of their order, in opposition to the crown, in a 
tone extremely high. There was not any body of no- 
bility in Europe more distinguished for independence of 
spirit, haughtiness of deportment, and bold pretensions, 
than that of Castile. The history of that monarchy af- 
fords the most striking examples of the vigilance with 
which they observed, and of the vigour with which they 
opposed, every measure of their kings, that tended to 
encroach on their jurisdiction, to diminish their dignity, 
or to abridge their power. Even in their ordinary in- 
tercourse with their monarchs, they preserved such a 
consciousness of their rank, that the nobles of the first 
order claimed it as a privilege to be covered in the royal 
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pemsnee, and approaebed their sovereigns utther as 
equals than as subjects. 

The constitutions of the subordinate monarchies^ which 
upended on the crowns of Castile and Aragon^ nearly 
resembled those of the kingdoms to which they were 
annexed. In all of them^ the dignity and independence 
of the nobles were great ; the immunities and power joi 
the cities were considerable. 

An attentive observation of the singular situation of 
Spain> as well as the various events which occurred 
there> from the invasion of the Moors to the union of 
its kingdoms under Ferdinand and Isabella^ will dis-* 
cover the causes to which all ^ the peculiarities in its 
political constitution I have pointed out^ otight to be 
ascribed. 

As the provinces of Spain were wrested from the Ma« 
hometans gradually and with .difficulty^ the nobles who 
followed the standard of any eminent leader in these 
wars, conquered not for him alone, but for themselves. 
They claimed a share in the lands which their valour 
had won from the enemy, and their prosperity and power 
increased, in prc^ortion as the territory of the prince 
extended. 

During their perpetual wars with the Moors, the 

monarchs of the several kingdoms in Spain depended 

so much on their nobles, that it became necessary to 

conciliate their good-will by successive grants of new 

honours and privileges. By the time that any prince 

could establish his dominion in a conquered province, 

the greater part of the territory was parcelled out 

by him among his barons^ with such jurisdicti<m 

and immunities as raised them almost to sovereign 

power. 
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At the same time> the kingdoms erected in so many 
different comers of Spain, were of inconsiderable extent. 
The petty monarch was but little elevated above his no- 
bles. They, feeling themselves to be almost his equals, 
acted as such ; and could not look up to the kings of 
such limited domains with the same reverence that the 
sovereigns of the great monarchies in Europe were 
viewed by their subjects [[LL]]. 

While these circumstances concurred in exalting the 
nobilitys and in depressing the royal authority, there 
were other causes which raised the cities in Spain to 
consideration and power. 

As die open country, during the wars with the Moors, 
was perpetually exposed to the incursions of the enemy, 
with whom no peace or truce was so permanent a» to 
prove any lasting security, self-preservation obliged per- 
sons of all ranks to fix their residence in places of 
strength* The caattes of the barons, which in other 
oountries, afforded a commodious retreat from the de- 
predations of banditti, or from the transient violence of 
any interior commotion, were unable to resist an enemy 
whose operations were conducted with regular «id per- 
severing vigour. Cities, in which great numbers united 
for their mutual defenee, were the only places in which 
people could reside with any prospect of safety. To 
this was owing the rapid growth of those cities in Spain 
of which the Christians recovered possession. All who 
fled from the Mocnrish yoke reseated to them, as to en 
asylum ; and in them, the greater part of those who 
took the field against the Mahometans established their 
fiimilies. 

ILL] Note XXXIV. 
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Several of these cities, during a longer or shorter 
course of years, were the capitals of little states, and 
enjoyed all the advantages which accelerate the in- 
crease of inhabitants in every place that is the seat of 
government. 

From those concurring causes, the number of cities 
in Spain, at the beginning of the fifteenth century, had 
become considerable, and they were peopled far beyond 
the proportion which was common in other parts of 
Europe, except in Italy and the Low-Countries. The 
Moors had introduced manufactures into those cities^ 
while under their dominion. The Christians, who, by 
intermixture with them, had learned their arts, con^* 
tinned to cultivate these. Trade in several of the 
Spanish towns appears to have been carried on with 
vigour ; and the spirit of commerce continued to prie- 
serve.the number of their inhabitants, as the sense of 
danger had first induced them to crowd together. 

As the Spanish cities were populous, many of the in- 
habitants were of a rank superior to those who resided 
in towns in other countries of Europe. That cause, 
which contributed chiefly to their population, affected 
equally persons of every condition, who flocked thither 
promiscuously, in order to find shelter there, or in hopes 
of making a stand against the enemy, with greater advan- 
tage than in any other station. The p>ersons elected as 
their representatives in the Cortes by the cities, or pro- 
moted to offices of trust and dignity in the government 
of the community, were often, as will appear from traits- 
actions which I shall hereafter relate, of such considera- 
ble rank in the kingdom, as reflected lustre on their 
constituents, and on the stations wherein they were 
placed. 
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As it was impossible to carty on a continual wiv 
against the Moors> without some other military force 
than that which tlie barons were obliged to bring into 
the field, in consequence of the feudal tenures, it became 
necessary to have some troops, particularly a body of 
light cavalry, in constant pay. It was one of the pri* 
vileges of the nobles, that their lands were exempt from 
the burden of taxes. The charge of supporting the 
troops requisite for the public safety, fell wholly upon 
the cities ; and their kings, being obliged frequently to 
apply to them for aid, found it flecessary to gain their 
favour by concessions, which not only extended their 
immunities, but added to their wealth and power. 

When the influence of all these circumstances, peculiar 
to Spain, is added to the general and common causes^ 
which contributed to aggrandize cities in other coun- 
tries of Europe, this will fully account for the extensive 
privileges which they acquired, as well as for the extra- 
ordinary consideration to which they attained, in all the 
Spanish kingdoms [[MM]]. 

By these exorbitant privileges of the nobility, and 
this unusual power of the cities in Spain, the royal pre- 
rogative was hemmed in on every side, and reduced 
within very narrow boimds. Sensible of this, and im« 
patient of such restraint, several monarchs endeavoured 
at various junctures, and by different means to enlarge 
their own jurisdiction. Their power, however, or their 
abilities, were so unequal to the undertaking, that their 
efforts were attended with little success. But when 
Ferdinand and Isabella found themselves at the head 
of the united kingdoms of Spain, and delivered from the 
danger and interruption of domestic wars^ they were not 
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only in a condition to resume^ but were ihie to prose- 
cute with advantage^ the schemes of extending the 
prerogative, which their ancestors had attempted in 
vain. Ferdinand's profound sagacity in concerting his 
measures, his presevering industry in conducting them^' 
and his^ uncommon address in carrying them into execu- 
tion, fitted him admirably for an undertaking which 
required all these talents. 

As the overgrown pow^r and high pretensions of the 
nobility were what the monarchs of Spain felt most sen- 
sibly, and bore with the greatest impatience, the great 
object of Ferdinand's policy was to reduce these within 
more moderate bounds. Under vaiious pretexts, some- 
times by violence, more frequently in consequence of the 
decrees obtained in the courts of law, he wrested from 
the barons a great part of the lands which had been 
granted to them by the inconsiderate bounty of former 
monarchs, particularly during the feeble and profuse 
reign of his predecessor, Henry IV. He did not give 
the entire conduct of affiirs to persons of noble birth, 
who were accustomed to occupy every department of 
importance in peace or in war, as if it had been a pri- 
vilege peculiar to their order, to be employed as the sole 
counsellors and ministers of the crown. He often tran- 
sacted business of great consequenre without their in- 
iervention> and bestowed many offices of p^wer and 
trust on new nen, devoted to liis interest * He intro^ 
duced a degree of state and dignity into his court, 
which being little known in Spain, while it remained 
split into many small kingdoms, taught the nobles 
to approach their sovereign with more ceremony, and 

* Zurita Annales de Arag. tom. vi. p 22* 
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gradually rendered him the object of greater deference 
and respect. 

The annexing the masterships of the three military 
orders of St. Jago^ Calatrava^ and Alcantara, to the 
crown^ was another expedient, by which Ferdinand 
greatly aagmented the revenue and power of the kings 
of Spain. These orders were instituted in hnitation of 
those of the Knights Templars and of St. John of Je« 
rusalem, on purpose to wage perpetual war with the Ma* 
hometans, and to protect the pilgrims who visited Com* 
postella, or other places of eminent sanctity in Spain. 
The zeal and superstition of the ages in which they were 
founded, prompted persons of every rank to bestow such 
liberal donations on those holy warriors, that, in a short 
time, they engrossed a considerable share in the pro- 
perty and wealth of the kingdoin. The masterships of 
these orders came to be stations of the greatest power 
and opulence to which a Spanish nobleman could be ad- 
vanced. These high dignities were in the disposal of 
the knights of the order, and placed the persons an 
whom they conferred them almost on a level with their 
sovereign J^NN]]. Ferdinand, unwilling that the nobi- 
bility, whom he considered as already too formidable^ 
should, derive such additional credit and influence from 
possessing the government of these wealthy fraternities^ 
was solicitous to wrest it out of their hands^ and to vest 
it in the crown. His measures for accomplishing thi^ 
were wisely planned, and executed with vigour * ^A. D. 
1 476 and . 493]]. By address, by promises, and by 
threats, he prevailed on the knights of each order to 
to place Isabella and him at the head of it. Innocent 
VIII. and Alexander VI. gave this election the sanction 

KN] :Note XXXVL • Marian. Hist, lib. xxv , c 5» 
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of papal autiiority * ; and subsequent pontiffs rendered 
the annexation of these masterships to the crown per- 
petual* 

While Ferdinand^ by this measure^ diminished the 
power and iiifluence of the nobility^ and added new lus- 
tre or authority to the crown, he was taking other im- 
portant steps with a view to the same object. The 
sovereign jurisdiction^ which the feudal barons exercised 
within their own territories, was the pride and distinc- 
tion of their order. To have invaded openly a privilege 
which they prized so highly, and in defence of which 
they would have run so eagerly to arms, was a measure 
too daring for a prince of Ferdinand's cautious temper. 
He took advantage, however, of an opportunity which 
the state of his kingdoms and the spirit of his people 
presented him, in order to undermine what he durst not 
assault. The incessant depredations of the Moors* the 
Want of discipline among the troops which were em- 
ployed to oppose them, the frequent civil wars between 
the crown and the nobility, as well as the undiscerning 
rage with which the barons carried on their private 
wars with each other, filled all the provinces of Spain 
with disorder. Rapine, outrage, and murder became so 
common, as not only to interrupt commerce, but in a 
great measure to suspend all intercourse between one 
place and another That security and protection, which 
men expect from entering into civil society, ceased in a 
great degree. Internal order and police, while the feu- 
dal institutions remained in vigour, were so little objects 
of attention, and the administration of justice was so ex- 
tremely feeble, that it would have been vain to have 

* Zurita Annales, torn. v. p. 22. JBlii Anton Nebrissen- 
sifl rerum a Ferdmand & Elisabe gestanuD* decades li. apvd 
^chot. script. Hispan. i. 860. 
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expected relief from tbe established laws or the ordinary 
judges. But the evil became so intolerable^ and the in- 
habitants of cities, who were the chief sufferers, grew so 
impatient of this anarchy, that self-preservation forced 
them to have recourse to an extraordinary remedy. A- 
bout the middle of the thirteenth century, the cities in 
the kingdom of Aragon^ and, after their example, thoise 
in Castile, formed themselves into an association, distin- 
guished by the name of the Hofi^ Brotherhood, They 
e^^acted a certain contribution from each of the associated 
towns ; they levied a considerable body of troops, in 
order to protect travellers, and to pursue criminals ; th^ 
appointed judges, who opened their courts in various 
parts of the kingdom. Whoever was guilty of murder, 
robbery, or of any act that violated the public peace, and 
was seized by the troops of the Brotherhood, was car- 
ried before judges of their nomination, who, without pay- 
ing any regard to the exclusive and sovereign jurisdiction 
which the lord of the place might claim, tried and 
condemned the criminals. By the establishment of this 
fraternity, the prompt and impartial administration of 
justice was restored; and, together with it, internal 
tranquillity and order began to return. The nobles 
alone murmured at this salutary institution. They 
complained of it as an encroachment on one of their 
most valuable privileges* They remonstrated against it 
in an high tone ; and, on some occasions, refused to 
grant any aid to the crown, unless it were abolished. 
Ferdinand^ however, was sensible not only of the good 
effects of the Holy Brotherhood, with respect to the po- 
lice of his kingdoms, but perceived its tendency to 
abridge^ and at length to annihilate, the territorial ju- 
risdiction of the nobility. He countenanced it on every 
occasion. He supported it with the whole force of royal 
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authority; and, besides the expedients employed bj 
^m in common with the other monarchs of Europe, he 
availed himself of this institution, which was peculiar to 
liis kingdom, in order to limit and abolish that inde- 
pendent jurisdiction of the nobility, which was no less 
inconsistent with the authority of the prince, than with 
the order of society ClOO]]. 

But though Ferdinand by these measures considera« 
bly enlarged the boundaries of prerogative, and acquired 
a degree of influence and power far beyond what any of 
his predecessors had enjoyed, yet the limitatioi\s of the 
royal authority, as well as the barriers against its ea** 
croachments, continued to be many and strong. The 
spirit of liberty was vigorous among the people of Spain ; 
the spirit of independence was high among the nobility ; 
and though the love of glory, pecuUar to the Spaniards 
in every period of their history, prompted them to 
support Ferdinand with zeal in his foreign operations^ 
and to afford him such aid as enabled him not only to 
undertake but to execute great enterprises ; he reigned 
over his sutjects with a jurisdiction less extensive than 
that of any of the great monarchs in Eurc^. It wiU 
appear from many passages in the following history, that 
during a considerable part of the reign of his jsuooessor 
Charles V., the prerogative of the Spanish crown was 
equally circumscribed. 

The ancient govemm^it and laws in France so nearly 
resembled those of the other feudal kingdoms, that such 
a detail with respect to them as was necessary, in order 
to convey some idea of the nature and effects of the pe« 
culiar institutions which took place in Spain, would be 
superfittous. In the view which I have exhibited of the 

[OO] Note XXXVIL 
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means by which the French mcHiarchs acquired such a 
^1 command of the national force of their kingdom^ as 
enabled them to engage in extensive schemes of foreign 
operation, I have already pointed out the great steps 
by which they advanced towards a more ample posses- 
sion of political power, and a more uncontrouled exer- 
dse of their royal prerogative. All that now remains 
is to take notice of such particulars in the constitution 
of France, as serve either to distinguish it from that of 
other countries, or tend to throw any light on the tran^ 
sactions of that period, to which the following history 
extends. 

Under the French monarch s of the first race, the royal 
prerogative was very inconsiderable. The general as- 
semblies of the nation, which met annually at stated 
seasons, extended their authority to every department 
of government. The power of electing kings, of enact- 
ing laws, of redressing grievances, of conferring dona- 
tions on the prince, of passing judgment in the last 
resort, with respect to every person and to every cause, 
resided in this great convention of the nation. Under 
the second race of kings, notwithstanding the power of 
splendour which the conquissts of Charlemagne added to 
the crown, the general assemblies of the ^nation conti- 
nued to possess extensive authority. The right of de- 
termining which of the royal family should be placed on 
the throne, was vested in them. The princes, elevated 
to that dignity by their suffrage, were accustomed re- 
gularly to call and to consult them with respect to every 
affair of importance to the state, and without their con- 
sent no law was passed, and no new tax was levied. 

But, by the time that Hugh Capet, the father of the 
third race of kings, took possession of the throne of 
France, such changes had happened in the political state 
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of the kingdom, as considerably affected the power and 
jurisdiction of the general assembly of the nation. The 
royal authority, in the hands of the degenerate poste* 
rity of Charlemagne, had dwindled into insignificance 
and contempt. Every considerable proprietor of land 
had formed his territory into a barony, almost indepen« 
dent of the sovereign. The dukes or governors of pro- 
vinces, the counts or governors of towns and small dis- 
tricts, and the great officers of the crown, had rendered 
these dignities, which originally were granted only dur- 
ing pleasure or for life, hereditary in their families. 
Each of these had usurped all the rights which hitherto 
had been deemed the distinctions of royalty, particu- 
larly the privileges of dispensing justice within their own 
domains, of coining money, and of waging war. Every 
district was governed by local customs, acknowledged 
a distinct lord, and pursued a separate interest. The 
formality of doing homage to their sovereign, was almost 
the only act of subjection which those haughty barons 
would perform, and that bound them no farther than 
they were willing to acknowledge its obligation CPP]3» 

In a kingdom broken into so many independent ba- 
ronies, hardly any common principle of union remained ; 
and the general assembly, in its deliberations, could 
scarcely consider the nation £ls forming one body, or es- 
tablish common regulations to be of equal force in every 
part. Within the immediate domains of the crown, the 
king might publish laws, and they were obeyed, because 
there he was acknowledged as the only lord. But if he 
had aimed at rendering these laws general, that would 
have alarmed the barons as an encroachment upon the 
independence of their jurisdiction^ The barons» when 
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met in the great national convention, avoided^ with no 
less carej the enacting of general laws to be observed 
in every part of the kingdom, because the execution of 
them must have been vested in the king, and would 
have enlarged that paramount power, which was the 
object of their jealousy. Thus, under the descendants 
of Hugh Capet, the States General (for that was the 
name by which the supreme assembly of the French 
nation came then to be distinguished) lost their legisla- 
tive authority, or at least entirely relinquished the ex- 
ercise of it. From that period, the jurisdiction of the 
States General extended no farther than to the imposi- 
tion of new taxes, the determination of questions wiUi 
respect to the right of succession to the crown, the set- . 
tling of the regency when the preceding monarch had 
not fixed it by his will, and tlie presenting remonstrances 
enumerating the grievances of which the nation wished 
to obtain redress. 

As, during several centuries, the monarchs of Eu- 
rope seldom demanded extraordinary subsidies of their 
subjects, and the other events, which required the in- 
terposition of the States, rarely occurred, their meet- 
ings in France were not frequent. They were summoned 
occasionally by their kings, when compelled by their 
wants or their fears to have recourse to the great con- 
vention of their people ; but they did not, like the Diet 
in Germany, the Cortes in Spain, or the Parliament in 
England, form an essential member- of the constitution, 
the regular exertion of whose powers was requisite to 
to give vigour and order to government. 

When the states of France ceased to exercise legis- 
lative authority, the kings began to assume it. They 
ventured at first on acts of legislation with great re- 
serve, and after taking every precaution that could 
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prevent their suljects from being alarmed at the exer* 
me of a new power. They did not at once issue their 
ordinances in a tone of authority and command. They 
treated with their subjects ; they pointed out what was 
' best ; and allured them to comply with it By degrees^ 
however, as the prerogative of the crown extendedj and 
as the supreme jurisdiction of the royal courts came to 
be established, the kings of France assumed more openly 
the style and authority of lawgivers ; and, before the 
beginning of the fifteenth century, the complete iegisla- 
tive power was vested in the crown CQQ!]* 

Having secured this important acquisition, tbestep^ 
which led to the right of imposing taxes w^re rendered 
few and easy; The people, accustomed to see their so- 
vereigns issue ordinances, by their sole authority, which 
regulated points of the greatest consequence with respeet 
to the property of their subjects, were not alarmed when 
they were required, by the royal edicts, to contribute 
certain sums towards supplying the exigencies of go- 
vernment, and carrying forward the measures of the na- 
tion. When Charles VII. and Louis XI. first ventured 
to exercise this new power, in the manner which I have 
already described, the gradual increase of the royal au- 
thority had so imperceptibly prepared the minds. of the 
people of France for this innovation, that it excited no 
commotion in the kingdom, and seema scarcely to have 
given rise to any murmur or complaint. 

When the kings of France had thus engrossed every 
power which can be exerted in government ; when the 
righ of making laws, of levying moneyi <^ keeping an 
army of mercenaries in constant pay, of declaring war, 
and of concluding peace, centered in the crown, the con-* 
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sthution of the kingdom, which, under the first race of 
kings, was nearly democratical ; which, under the se- 
cond race/ became an aristocracy ; terminated, under 
the third race, in a pure monaixrhy. Every thing that 
tended to preserve the appearance, or revive the me* 
moty, of the ancient mixed government, seems from 
that period to have been industriously avoided. Duxing 
the long and active reign of Francis I., the variety as 
Ip^ell as extent of whose, operations obliged him to lay 
many heavy impositions on his subjects» the States Ge« 
neral of France were not once assembled, nor were the 
^ecyple once allowed to exert the power of taxing them- 
selves, whidi, according to the original ideas of feudal 
government, was a right essential to every freeman. 

Two things, however, remained, which moderated 
the exercise of the regal prerogative, and restrained it 
within such bounds as preserved the constitution of 
France from degenerating into mere despotism. The 
rtghis and privileges claimed by the nobility, must be 
considered as one barrier against the absolute dominion 
of the crown. Though the nobles of France had lost 
that political power which was vested in their order as a 
body, they still retained the personal rights and pre- 
eminence which they derived from their rank. They 
preserved aconsdousness of elevation above other classes 
of citizens ; an exemption from burdens to which per- 
sons of inferior condition were subject, a contempt of 
the occupations in which they were engaged ; the privi- 
l^e of assuming ensigns that indicated their own dig- 
nity ; a right to be treated with a certain degree of defe-* 
rence during peace ; and a claim to various distinctions 
when in the field. Many of these pretensions were not 
founded on the words of statutes, or derived from positive 
laws ; they were defined and ascertained by the maxioit 
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of hoiK^ur; a title more delicate, but no least aaoed* 
These rights, established and protected by a principle 
equally vigilant in guarding, and intrepid' in defending 
ttiem^ are to the sovereign himself objects of respect 
and- veneration. Wherever they stand in its vny, the 
royal prerogative is bounded* The violence of a despot 
may exterminate such an aider of men ; but as long- as 
it subsists, and its ideas of pensonal distinction rsaaain- 
entire, the power of the' prince has limits *. 
- As in France the body of nobility was very nume- 
itMis, and the individuals of which it vna composed re* 
tT^ined an high sense of their own pre-eminence, to this 
\re may ascribe, in a great measure, the mode of exeroisfc 
ing the royal prerogative which peculiarly distinguishes 
the government of that kingdom. An intermediate order 
was placed between the monarch and his other sulgacts^ 
and in every act of authority it became necessary t» at-r 
fend to its privileges, and not only to guard against any 
real violation of them, but to avoid any suspicion-of sup^ 
posing it to be possible tbait they might be violated. Thus 
ft species of government was established in France, un« 
known in the ancient world, that of a monardiy, in 
which the power of the sovereign, though uncoitfined by 
any legal or constitutional restraint, has certain boonds 
sset to it by the ideas which one class of his subjects ea« 
tertain concerning their own dignity. 

The jurisdiction of the parliaments in France, parti- 
cularly that of Paris, was the other barrier which served 
ta confine tlve exercise of the royal prerogative within 
certain limits. The parliament of Paris was originally 
the court of the kings of France, to which thev eom^^ 
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mitted the supreme administration of justice within their 
own domains, as well as the power oi* decidit g »vith re- 
spect to all cases brought before it by appeals frojii the 
courts of the barons. When, in consequence of events 
and regulations which have been mentioned formerly, 
the time and place of its meeting were fixed, when not 
only the form of its procedure, but the principles on 
which it decided, were rendered regular and consistent, 
when every cause of importance was finally determined 
there, and when the people became accustomed to resort 
thither as to the supreme temple of justice, the parlia- 
ment of Paris rose to high estimation in the kingdom, 
its members acquired dignity, and its decrees were sub- 
mitted to with deference. Nor was this the only source 
of the power and influence which the parliament ob- 
tained. The kings of France, when they first began to 
assume the legislative power, in order to reconcile the 
minds of their people to this new exertion of prerogative, 
produced their edicts and ordinances in the parliaiiient 
of Paris, that they might be approved of and registered 
there, before they were published and declared to be of 
authority in the kingdom. During the intervals between 
the meetings of the States General of the kingdom^ or 
during those reigns in which the States General were 
not assembled, the monarchs of France were accustomed 
to consult the parliament of Paris witb respect to the 
most arduous affairs of government, and frequently re- 
gulated their conduct by its advice, in declaimg war, in 
concluding peace, and in other transactions of public con- 
cern Thus there was erected in the kingdom a tribunal 
whkh became the great depository of the laws, and by 
the uniform tenor of its deci*ees, established principles of 
justice and forms of proceedmg which were considered 
as so sacred, that even the sovereign power of the mo- 

p3 
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narch durst not venture to disre^d or tO' violate 
them. The members of this illustrious body^ though 
they neither possess legislative authorityj nor can be con« 
sidered as the representatives of the people, have availed 
themselves of the reputation and influence w lich they 
had acquired among their countrymen, in order to make 
a stand to the utmost of their ability, against every un- 
precedented and exorbitant exertion of the prerogative. 
In every period of the French history, they have merited 
the praise of being the virtuous but feeble guardians of 
.the rights and privileges of the nation [[RR]]. 

After taking this view of the political state of France, 
I proceed to consider that of the German empire, from 
vhich Charles V. derived his title of highest dignity. 
In explaining, the constitution of this great and complex 
body at the beginning of the sixteenth century, I shall 
avoid entering into such a detail as would involve my 
readers in that inextricable labyrinth, which is formed by 
the multiplicity of its tribunals, the number of its mem* 
bers, their interfering rights, and by the endless discus* 
sions or refinements of the public lawyers of Germany, 
with respect to all these. 

The empire of Charlemagne was a structure erected 
in so short a time that it could not be permanent. Un- 
der his immediate successor it b^gan to totter, and soon 
after fell to pieces. The crown of Ger naiiy was sepa- 
rated from that of France, and the descendants of Char- 
lemagne established two great monarchies so situated as 
to give rise to a perpetual rivalship and enmity between 
them. But the princes of the race of Charlemagne who 
were placed on the Imperial throne, were not altogether 
so degenerate as tliose of the same family who reigned 

[EB] Note XL. 
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in Franee« In the hands of the former the royd audio* 
rity retakied some vigour^ and the nohles of Germanyi 
though possessed of extensive privileges as well as am* 
pie territories, did not sc early obtain independence. 
The great offices of the crown continued to be at the 
disposal of the sovereign^ and during a long period^ fiefs 
ronained in their original state without becoming here* 
ditary and perpetual in the families of the persons to 
whom they had been granted. 

At length the German branch of the family of Charle« 
magne became extinct^ and his feeble descendants who 
reigned in France had sunk into such contempt^ that the 
Germans, without looking towards them^ exercised the 
right inherent in a free people ; and in a general assem« 
b)y of the nation elected Conrad count of Franconia 
emperor [[A, D, 911)3« After him Henry of Saxony^ 
and his descendants the three Othos^ were placed in suc- 
cession on the Imperial throne, by the suffrages of their 
countrymen. The extensive territories of the Saxon em* 
perors, their eminent abilities and enterprising genius 
not only added new vigour to the Imperial dignity, but 
raised it to higher power and pre-eminence. Otho the 
Great marched at the head of a numerous army into 
Italy [[A. D. yssf^, and after the example ot Charle- 
magne, gave law to that country. Every power there 
recognized his authority. He created popes, and deposed 
them, by his sovereign mandate. He annexed the king* 
dom of Italy to the German empire. Elated with his 
success, he assumed the title of Caesar Augustus *• A 
prince, bom in the heart of Germaiiy, pretended to be 
the successor of the emperors of ancient Rome, and 
claimed a right to the same power and prefc^ative. 

* Annalista Saxo, &c. ap>, Struv. Cotp. vol. i. p. 240. 
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• But while the emperors, by- means of . these new titles 
and new dominions^ gradually acquired additional au- 
thority and splendour, the nohility {^ Germany bad 
^one on at the same time extending their privileges and 
jurisdiction. The situation of affairs was favourable to 
their attempts. The vigour which Charlemagne had 
given to government quickly relaxed. The incapacity 
of some of his successors was such, as would have en- 
couraged vassals less enterprising than the nobles of 
that age, to have claimed new rights, and to have as- 
sumed new powers. The civil wars in which other em- 
perors were engaged, obliged them to pay perpetual court 
to their subjects, on whose support they depended, and 
not only to connive at their usurpations, but to per- 
mit, and even to authorize them. Fiefs gradually be- 
came hereditary. They were transmitted not only in 
the direct, but also in the collateral line. The investi- 
ture of them was demanded not only by male but by 
"female heirs. Every baron began to exercise sovereign 
jurisdiction within his own domains; and the dukes and 
counts of Germany took wide steps towards rendering 
their territories distinct and independent states *. The 
Saxon emperors observed their pro^rress, and were aware 
of its tendency. But as they could not hope to humble 
vassals already grown too potent unless they had turned 
their whole force as well as attention to that enterprise, 
and as they were extremely intent on their expeditions 
into Italy, which they could not undertake without the 
concurrence of their nobles, they were solicitous not to 
a^arm them by any direct attack, on their privileges' and 
jttrisdicticms. They aimed, however, at undermining their 
power. With this view, they inconsiderately bestoved 

.« Pfessel. Abr^ge, p. 120. 153. lib. Feudor, tiU U 
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addHional terrilAries^- oncb Aceumulatedmevr kdnauin on 
the clergy, in hopes that this order aaa^bt* secve flf 
a counterpoise to that of ^ae nofaili<t^ in any future 
strode*. •- 

' The onfaappy effects of thbfatalr^rror in policy vrere 
quickly feh. Under the empevona of^ the FrancottianaiM} 
Swabian lines, whom the Gcfnnansy by their yoltintary 
election, placed on the Imperial thvoiie, a niew-faoe of 
things appeared, aiid a scene' was exhibited in- Qennany, 
which astonished all Chrislmdomiat that ttme |;A. IX. 
lQi^% ^*^^ ^" ^^^ present 1^ i^pears ^most inerediUe^ 
The popes, hitherto cbpendent^on^the emperorsi and in* 
debted for power as well as dignity to theiF bene&ence 
and protection,, began to- claim a superior- jufisdietioiai 
and, in virtue of authority which ith^ pretended to di^ 
rire from- heaven, tuied, eondemsied^ exoMnmunicated^ 
and deposed their former masters. Nor is tibis to be 
considered merely as a frantic saliy of passion in a poni* 
ttff intoxicated with highi ideas eoneerning the extent e£ 
pivestly domination, and the plenitude of papal attthority* 
Gftgclry VIX. vms able as well as daring. Hi» preawnp^ 
tioi> and violence were accompanied wid> poUtieal dis«* 
c^rnmentand sagacity^ He had observed that the pitncea 
itid. nobles of Germany had acquired- such oonsiderable. 
tfepfitoriea and sudv (extensive jurisdiction^ $» rendered 
them not only fortnidable to the eoaperorfiv but disposed 
them to favour any attempt to drcumseribe tbeir pow^iv 
He ibnefiiaw that the ecclesiastics of Germany^ i»ised 
dmcNit to a level with its princes, were ready toeupj^QKt 
^siy penson who would stmid fbrth as- the protector .of 
tlieir privili^ges and independence. With botk o£ titeee 
Cregofy ncgotaatedi and; had secured xaony dav^otoA ad* 

* PfeiseL Abr^l, p. jtH* 
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herents among them^ before he. rentured to enter the 
lists against the head of the empire. 

He began his rupture with Henry IV. upon a pretext 
tibat was popular and plausible. He complained of the ve* 
nality and corruption with which the emperor had granted 
the investure of benefices to ecclesiastics. He contended 
that this right belonged to him as the head of the church ; 
he required Henry to confine himself within the bounds 
of his civil jurisdiction, and to abstain for the future from 
such sacrilegious encroachments on the spiritual domi* 
nion. All the censures of the church were d^u)unced 
against Henry^ because he refused to relinquish those- 
powers which his predecessors had uniform]}^ exercised. 
The most considerable of the German princes and ec- 
clesiastics were excited to take arms against him. His^ 
mother, his wife, his sons, were wrought upon to disre« 
gard all the ties of blood, as well as of duty, and to join 
the party of his enemies *. Such were the successful 
arts with which the court of Rome inflamed the 8uper«< 
stitious zeal, and conducted the factious spirit of the 
Germans and Italians, that an emperor, distinguished 
not only for many virtues, but possessed of considerable 
talents, was at length obliged to appear as a supplicant 
at the gate of the castle in which the pope resided, and - 
to stand there, three days, bare-^fboted^ in the depth of 
winter, imploring a pardon, which at length he obtained 
with difficulty CSS^ CA. D. 10773. 

This act of humiliation degraded the Imperial dignity^ 
Nor was the depression momentary only. The contest 
between Gregory and Henry gave rise to the two great 
factions of the Guelfs and Ghibelines ; the formar of 
which supporting the pretensions of the popes, and the 

* AnnaL Gernuuisap* Struv. i. p. 325. [SS] Notx XLL 



latter defending the «%hts of the emperor^ keipt Germany 
and Italy in perpetual agitation during three centuries. 
A regular system for humbling the emperors and drcum- 
scribing their power was formed, and adhered to uni- 
formly throughout that period. The popes, the free state* 
in Italy, the nobility, and ecclesiastics of Germany, were 
all interested in its success ; and notwithstanding the re« 
turn of some short intervals of vigour, under the admi- 
nistration of a few able emperors, the Imperial authority 
continued to decline. During l^e^anarchy of the long 
inter-regnum subsequent to th^ death of WilKam of Hol- 
land CA. D. 1256^, it dwindled down almost to nothing. 
Rodulph of Hapsbtirgh, the foutkler of the House of 
Austria, and who first opened the way to its future 
grandeur, was at length elected emperor \^A. D. 1273]], 
not that he might re-establish and extend the Imperial 
authority, but because his territories and influence were 
so inconsiderable as to excite no jealousy in the German 
princes, who were willing to preserve the forms of a 
constitution, the power and vigour of which they had 
destroyed^ Several of his successors were placed on the 
Imperial throne from the same motive ; and almost ev« 
ery remaining prerc^tive was rescued out of the hands 
of feeble. princes, unable to exercise or to defend them. 

During this period of turbulence and confusion, the con- 
stitution of the Gennanic body underwent a total change. 
The ancient names of courts and magistrates, together 
with the original forms and appearance of policy, were pre- 
served ; but such new privileges and jurisdiction were 
assumed, and so many various rights estabh'shed, that 
the same species of government no longer subsisted. The 
princes, the great nobility, the dignified ecclesiastics, the 
free cities had taken advantage of the inter-regnum, 
which I have mentioned, to establish or to extend their 



ItO A VlfW OF TllK I S. 

usurpations. They daimed and exercised the right of 
,goyen)ing their respective territories with full sove- 
-reignty. They acknowledged no superior with respect to 
any points relative to the interior administration and 
police of their domains. They enacted laws^ imposed 
taxes^ coined money^ declared war, concluded peace, and 
-exerted every prerogative peculiar to independent states. 
The ideas of order and political linion^ which hadorigi- 
nally formed the various provinces of Germany into one 
body^ were almost entirely lost ; and the society must 
have dissolved, if the forms of feudal subordination had 
not preserved such an appearance of connexion or de- 
pendence among the various members of the commu- 
nity, as preserved it from falling to pieces. 

This bond of union^ however, was extremely feeble ; 
and hardly any principle remained in the German con- 
stitution, of sufficient force to maintain public order, or 
even to ascertain personal security. From the accession 
of Rodulph of Hapsburgh, to the reign of Maximilian, 
the immediate predecessor of Charles V., the empire felt 
every calamity which a state must endure, when the au- 
thority of government is so much relaxed as to have lost 
its proper degree of vigour. The causes of dissension 
among that vast number of members which composed 
tlie Germanic body, were infinite and unavoidable. These 
gave rise to perpetual private wars, which were carried 
on with all the violence that usually accompanies resent- 
ment, when unrestrained by si||»erior authority. Ra- 
pine, outrage, exactions, became universal.- Commerce 
was interrupted ; industry suspended ; and every part 
of Germany resembled a country yirhich an enemy had 
plundered and left desolate *. The variety of expedi- 

• See above, page 49, snd note xxi. l)att depoce publica 
Imper. p. 25^ no. 53. p. 28, no» 26. p. 35, no. U. 
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ents employed with a vttw t»r«store 
lity, prove that the gnevwioes oocastoned by this «Ute 
of anfttcby bad grown tntolentfale. Arbiters were ap-> 
pointed to terminate the differences amcmg the several 
states. The cities united in a league^ the object of which 
was to dieck the rapine axid extortions of the nobilitjr. 
The uobility formed confederacies^ or purpose to main« 
tain tranquillity amoi^ their own order. Germany was 
divided into several drcles, in each of which a provincial 
and partial jurisdiction was established, to supply the 
place of a public and common tribunal \ 

But aU these remedies were so inefl^ual, that they 
served -only to demonstrate the violence of that anarchy 
which prevailed^ and the insufficiency of the means em* 
pitted to correct it. ^ At length Maximilian re-established 
public order in the empire^ by instituting the Imperial 
chamber CA. D. 1496^, a tribunal composed of judges, 
named partly by the emperor, partly by the several 
states, and vested with authority to decide finally con* 
coming all differences among the members of the Ger« 
manic body. A few years after [[A. D. 1 5 1<2]3* hy giving 
a new form to the Aulic council, which takes cognizance 
of all feudal causes, and sueh as belong to the emperor's 
immediate jurisdiction, he restored some degree of vi« 
gour to the Imperial authority. 

But notwithstanding the salutary effects of these re- 
gulations and improvements, the political constitution of 
the German empire, at the commencement of the period 
of which I propose to write the history, was of a specie$ 
so peculiar, as not to resemble perfectly any form of go- 
vernment known either in the ancient or modem world. 
It was a complex body, formed by the association of se? 

• Datt. passim. Struv. Corp. Hist i. 510, &c. 
\0L. f. Q ' 
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yeral states, each of which possessed sovereign and in- 
dependent jurisdiction within its own territories.. Of all 
the members which composed this united body, the em- 
peror was the head. In his name, all decrees and re- 
gulations, with respect to points of common concern, 
were issued ; and to him the power of carrying them 
into execution was committed. But this appearance of 
monarchical power in the emperor was more than coun- 
terbalanced by the influence of the princes and states of 
the empire in every act of administration. No law ex« 
tending to the whole body could pass, no resolution that 
affected the general interest could be taken, without the 
approbation of the diet of the empire. In this assembly, 
every sovereign prince and state of the Germanic body 
had a right to be present, to deliberate, and to vote. The 
decrees or Recesses of the diet were the laws of the em- 
pire, which the emperor was bound to ratify and en- 
force. 

Under this aspect, the constitution of the empire ap- 
pears a regular confederacy, similar to the Acheean 
league in ancient Greece, or to that of the United Pro- 
vinces and of the Swiss cantons in modern times. But 
if viewed in another light, striking peculiarities in its 
political state present themselves. The Germanic body 
was not formed by the union of members altogether dis- 
tinct and independent. All the princes and states, joined 
in this association, were originally subject to the empe- 
rors, and acknowledged them as sovereigns. Besides this, 
they originally held their lands as Imperial fiefs, and in 
consequence of this tenure owed the emperor all those 
services which feudal vassals are bound to perform to 
their liege lord. But though this political subjection 
was entirely at an end, and the influence of the feudal 
relation much diminished, the ancient forms and institu- 
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tionsj introduced while the emperors governed Germany 
with authority not inferior to that which the other 
monarchs of Europe possessed, still remained. Thus 
an opposition was established between the genius of the 
government, and the forms of administration in the 
German empire. The former considered the emperor 
only as the head of a confederacy, the members of 
which, by their voluntary choice, have raised him to 
that dignity; the latter seemed to imply, that he is 
really invested with sovereign power. By this circum* 
stance, such principles of hostility and discord were 
intei-woven into the frame of the Germanic body, as 
affected each of its members, rendering their interior 
union incomplete, and their external efforts feeble and 
irregular. The pernicious influence of this defect in- 
herent in the constitution of the empire is so considerable^ 
that, without attending to it, we cannot fully comprehend 
many transactions in the reign of Charles V., or form 
just ideas concerning the genius of the German govern- 
ment. 

The emperors of Germany, at the beginning of the 
sixteenth century, were distinguished by the most pom« 
pou8 titles, and by eucb ensi^na of dignity, as intimated 
their authority to be superior to that of all other monarchs. 
The greatest pnnces of the empire attended, and served 
them, on some occasions, as the officers of their house- 
hold. They exerciseti prerogatives which no other 
sovereign ever clainjed. They retained pretensions to 
all the extensive powers which their predecessors had 
enjoyed in any former age. But, at the same ti are, 
instead of posses<$ing that ample domain which had 
belonged to the ancient emperors of Germany, and 
which stretched from Basil to Cologne, along both banks 
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of the Rhine *, they were stripped of all territorial pro* 
perty, and had not a single city^ a single castle, a sin^e 
foot of landi that belonged to them^ as heads of Uie 
empire. As their domain was alienated^ their stated 
revenues were reduced almost to nothing; and the ex- 
traordinary aids^ which on a few occasions they obtained^ 
were granted sparingly and paid with reluctance* The 
princes and states of the empire, though they seemed to 
recognize the Imperial authority, were subjects cmly in 
name, each of them possessing a complete municipal 
jurisdiction within the precincts of his own territories. 

From this ill-compacted frame of govemmwit, effects 
that were unavoidable resulted. The emperors, dazzled 
with the splendour of their titles, and the. external signs 
of vast authority, were apt to imagine themselves to be 
the real sovereigns of Germany, and were led to aim 
continually at recovering the exercise of those powers 
which the forms of the constitution seemed to vest ia 
them, and which their predecessors, Charlemagne and 
the Othos, had actually enjoyed. The princes and 
states, aware of the nature as well as extent of these 
pretensions, were perpetually on their guard, in order to 
watch all the motions of the Imperial courts and to cir* 
cumscribe its power within limits still more narrow. The 
emperprs^ in support of their claims, appealed to ancient 
£3rms and institutions, which the states held to be obso- 
lete. The states founded their rights on recent practice 
and modern privileges, which the emperors considered 
as usurpations 

This j aUnisy of the Imperial authority, together with 
the opp' sitioii between it and tne rights of the states^ 
increased considerably from the time that the emperors 

• PfeffeL Abr^g^, &c p. 241. 



wefe elected, not by the collective body of German n6!)Ies, 
but by a few princes of chief dignity. During a long 
period, all the members of the Germanic body liad a 
right to assemble, and to make choice of the person whom 
they appointed to be their head. But amidst the violencfe 
and anarchy which prevailed for several centuries in the 
empire, seven princes who possessed the most extensive 
territories, and who had obtained a hereditary title to 
the great offices of the state, acquired the exclusive 
privilege of nominating the emperor. This right was 
confirmed to tfiem by the Golden Bull ; the mode of 
exercising it was ascertained, and they were dignified 
with the appellation of Elector s. The nobility and free 
cities being thus stripped of a privilege which they had 
once enjoyed, were less connected with a prince, towards 
tirhose elevation they had not contributed by their suf- 
frages, and came to be more apprehensive of his authority. 
The electors, by their extensive power, and the dis- 
tinguishing privileges which they possessed, became 
formidable to the emperors, with whom they were placed 
almost on a level in several acts of jurisdiction. Thus 
the introduction of the electoral college into the empire, 
and the authority which it acquired, instead of dinim- 
ishing, contrit»uted to strengthen, the principles of 
hostility and discord in the Germanic constitution. 

These were further augmented by the various and 
repugnant forms of civil policy in the several states 
which composed the Gei'manic body. It is no easy 
matter to render the imion of independent states perfect 
and entire, even when the genius and forms of their 
respective governments happen to be altogether similar. 
But in the German empire, which was a confederacy of 
princes, of ecclesiastics, and of free cities, it was impos- 
sible that they could incorporate thoroughly. The free 
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cities were small republics^ in which the maxims and 
spirit peculiar to that species of government prevailed. 
The piinces and nobles^ to whom supreme jurisdiction 
belonged, possessed a sort of monarchical power within 
iheir own territories, and the forms of their interior 
administration nearly resembled those of the great feudal 
kingdoms. The interests, the ideas, the objects of states 
fo differently constituted, cannot be the same. Nor 
lK>u1d their common deliberations be carried on with the 
«ame spirit, while the love of liberty, and attention to 
commerce, were the reigning principles in the cities; 
while the desire of power, and at dour for military glory, 
were the governing passions of the princes and nobility. 
The secular and ecclesiastical members of the empire 
were as little fitted for union as the free cities and the 
nobility. Considerable territories had been granted to 
several of the German bishoprics and abbeys, and some 
4>f the highest offices in the empire having been annexed 
to them inalienably^ were held by the ecclesiastics raised 
to ti.ese dignities. The younger sons of noblemen of 
the second order, who had devoted themselves to the 
.church, were commonly promoted to these stations of 
eminence and power ; and it was no small mortification 
to the princes and great nobility, to see persons raised 
from an inferior rank to the same level with themselves, 
or even exalted to superior dignity. The education of 
these churchmen, the genius of their profession, and 
their connexion with the court of Rome, rendered their 
iSiaracter as well as their interest different from those of 
the other members of the Germanic body, with whom 
they were called to act in concert. Thus another source 
of jealousy and variance was opened, which ought not 
to be overlooked when we arc «eaidiiag into the nature 
tf the German ooni^ttttion* 
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To all these causes of dissension may be added one 
more^ arising from the unequal distribution of power 
and wealth among tl^ states of the empire. The electors^ 
and other nobles of the highest rank^ not only possessed 
sovereign jurisdiction, but governed such extensive^ po* 
pulous^ and rich countries, as rendered them great 
princes. Many of the other members, though they 
enjoyed all the rights of sovereignty, ruled over such 
petty domains, that their real power bore no proportion 
to this high prerogative. A well-compacted and vigorous 
confederacy could not be formed of such dissimilar states. 
The weaker were jealous, timid, and unable either to 
Assert or to defend their just privileges. The more 
powerful were apt to assume and to become oppressive. 
The electors, and emperors, by tunis, endeavoured to 
extend their own authority, by encroaching on those 
feeble members of the Germanic body, who sometimes 
defended their rights with much spirit, but more fre- 
quently, being overawed or corrupted, they tamely 
surrendered their privileges, or meanly favoured the 
designs formed against them CTT], 

After contemplating all these principles of disunion 
and opposition in the constitution o£ the German empire, 
it will be easy to account for the want of concord and 
imiformity, conspicuous in its councils and proceedings. 
That slow, dilatory, distrustful, and irresolute spirit, 
which characterizes all its deliberations, will appear 
natural in a body, the junction of whose' members was 
so incomplete, the different parts of which were held 
togethei; by such feeble ties, and set at variance by such 
powerful motives. But the empire of Germany, never- 
theless, comprehended countries of such great extent, 
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and Wfts inhabited by such a martial and hardy race of 
men, that when the abilities of an emperor, or zeal for 
any common cause, could rouse this unwieldy body to 
put forth its strength, it acted with almost irresistible 
force. Ifi the following history we shall find, that as 
the measures on which Charles V. was most intent, were 
often thwarted or rendered abortive by the spirit of 
jealousy and division peculiar to the Germanic consti- 
tution ; so it was by the influence which he acquired 
over the princes of the empire, and by engaging them 
to co-operate with him, that he was enabled to make 
some of the greatest efforts which distinguish his reign. 

The Turkish history is so blended, during the reign 
of Charles V., with that of the great nations in Europe, 
and the Ottoman Porte interposed so often, and with 
Buch decisive influence, in the wars and negotiations of 
the Christian princes, that some previous account of the 
state of government in that great empire, is no less 
necessary for the information of my readers, than those 
views of the constitution of other kingdoms which I have 
already exhibited to them. 

It has been the fate of the southern and more fertile 
parts of Asia, at different periods, to be conquered by 
that warlike and hardy race of men, who inhabit the 
vast country known to the ancients by the name of 
Scythia, and among the moderns by that of Tartary. 
One tribe of these peop'e, called Turks or Turcomans, 
extended its conquests, under various leaders, and during 
several centuries, from the shore of the Caspian Sea to 
the Straits of the Dardanelles. Towards. the middle of 
the fifteenth century, these formidable conquerors took 
Constantinople b^' storm, and established the seat of their 
government in that imperial city. Greece, Moldavia, 
Walachia, and the other provinces of the ancient king- 
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doms of Thrace and Macedonia^ together with part of 
Hungary, were sulgected to their power. 

But though the seat of the Turkish government was 
fixed in Europe, and the suitans obtained possession of 
such extensive dominions in that quarter of the globe, 
the genius of their policy continued to be purely Asiatic ; 
and may be properly termed a despotism, in contradis- 
tinction to those mcmarchical and republican forms of 
government which we have hitherto been contemplating. 
The supreme power was vested in sultans of the Ottoman 
race, that blood being deemed so sacred, that no other 
was tiiought worthy of the throne. From this elevation^ 
these sovereigns could look down and behold all their 
subjects reduced to the same level before them. The 
maxims of Turkish policy do not authorise any of those 
institutions, which in other countries, limit the exercise, 
or moderate the rigour of monarchical power: they admit 
neither of any great court with constitutional and per* 
manent jurisdiction to interpose, both in enacting laws, 
and in superintending the execution of them ; nor of a 
body of hereditary nobles, whose sense of their own 
pre-eminence, whose consciousness of what is due to 
their rank and character, whose jealousy of their privi- 
leges circumscribe the authority of the prince, ami serve 
not only as a barrier against the excesse.«i of his caprice^ 
but stand as an intermediate ordt^r between him and the 
people. Under the Turkish grivernraent, tJie political 
condition of every subject is equal. To be employed in 
the service of the sultan, is the only circumstance that 
confers distinction. Even this distinction is rather 
official than personal, and so closely annexed to the 
station in which any individual serves, that it is scarcely 
communicated to the persons of those who are placed in 
them. The highest dignity in the empiie does not give 
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any rank or pre-eminence to the family of him who 
enjoys it. As every man, before he is raised to any 
station of authority, must go through the preparatory 
discipline of a long and servile obedience *, the moment 
he is deprived of power, he and his posterity return to 
the same condition with other subjects, and sink back 
into obscurity. It is the distinguishing and odious 
characteristic of Eastern despotism, that it annihilates 
all other ranks of men, in order to exalt the monarch ; 
that it leaves nothing to the former, while it gives every 
thing to the latter ; that it endeavours to fix in the minds 
of those who are subject to it, the idea of no relation 
between men, but that of a master and of a slave, the 
former destined to command and to punish, the latter 
formed to tremble and to obey [[UU]]. 

But as there are circumstances which frequently ob« 
struct or defeat the salutary effects of the best regulated 
governments, there are others which contribute to miti- 
gate the evils of the most defective forms of policy. 
There can, indeed, be no constitutional restraints upon 
the will of a prince in a despotic government ; but there 
may be such as are accidental. Absolute as the Turkish 
Sultans are, they feel themselves circumscribed both 
by religion, the principle on which their authority is 
founded t, and by the army, the instrument which they 
must employ in order to maintain it. Wherever religion 
interposes, the will of the sovereign must submit to its 
decrees. When the Koran hath prescribed any religious 
rite, hath enjoined any moral duty, or hath confirmed 
by its sanction any political maxim, the command of the 
Sultan cannot overturn that which an higher authority 

• State of the Turkish Empire by Rycaut, p. 25. 
lUXJ] Note XliilL f Rycaut, p. 8. 
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hath established. The chief restriction, however, on the 
will of the Sultans, is imposed by the military power. 
An armed force must surround the throne of every 
despot, to maintain his authority, and to execute his 
commands. As the Turks extended their empire over 
nations which they did not exterminate, but reduce to 
subjection, they found it necessary to render their 
military establishment numerous and formidable. A- 
murath, their third Sultan, in order to form a body of 
troops devoted to his will, that might serve as the 
immediate guards of his person and dignity, commanded 
his officers to seize annually, as the Imperial property, 
the fifth part of the youth taken in war [[A. D. 1362|3. 
These, after being instructed in the Mahometan religion, 
inured to obedience by severe discipline, and trained to 
warlike exercises, were formed into a body distinguished 
by the name of Janizaries, or new soldiers. Every 
sentiment which enthusiasm can inspire, every mark of 
distinction that the favour of the prince could confer, 
were employed in order to animate this body with 
martial ardour, and with a consciousness of its own pre- 
eminence *. The Janizaries soon became the chief 
strength and pride of the Ottoman armies ; and, by 
their number as well as reputation, were distinguished 
above all the troops, whose duty it was to attend on the 
person of the Sultans j^XX]]. 

Thus, as the supreme power in every society is pos- 
sessed by those who have arms in their hands, this 
formidable body of soldiers, destined to be the instru-* 
ments of enlarging the Sultan's authority, acquired, at 
the same time, the means of controuling it. The 

* Prince Cantemir*s History of the Othman Empire, p. ST. 
[XX] Note XLIV. 
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Janizaries ia Constantinople^ like the Praetoriaa baads 
in ancient Rome, quickly perceived all the adraatages 
which the J derived from being stationed in the capital ; 
from their union under one standard ; and from being 
masters of the person of the prince. The Sultans became 
no less sensible of their influence and importance. The 
Capicufyf or soldiery of the Porte, was the only power 
in the empire that a Sukan or his visier had reason te 
dread« To preserve the fidelity and attachment of the 
Janizaries, was the great art of government* and the 
principal object of attention in the policy of the Ottoman 
court. Under a monarch, whose abilities and vigour of 
mind fit him for command, they are obsequious instru* 
ments ; execute whatever he enjoins ; and render his 
power irresistible. Under feeble princes, or such as are 
unfortunate, they become turbulent and mutinous ; as- 
sume the tone of masters ; degrade and exalt Sultans at 
pleasure ; and teach those to tremble, on whose nody. at 
other times, life and death depend. 

From Mahomet II. who took Constantinople^ to 
Solyman the Magnificent, who began his reign a few 
months after Charles V. was placed on the Imperial 
throne of Germany, a succession of illustrious princes 
ruled over the Turkish empire. By their great abilities, 
they kept their subjects of every order, military as wcU 
as civil, submissive to government ; and had the abso- 
lute command of whatever force their vast empire was 
able to exert. Solyman, in particular, who is known to 
the Christians chiefly as a conqueror, but is celebrated 
in the Turkish annals, as the great lawgiver who es* 
tablished order and police in their empire, governed^ 
during his long reign, with no less authority than wisdom. 
He divided his dominions into several districts ; he ap- 
pointed the number of soldiers which each should furnish; 
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he appropriated a certain proportion of the land in every 
province, for their maintenance ; he regulated, with a 
minute accuracy, every thing relative to their discipline^ 
their arms, and the nature of their service. He put the 
finances of the empire into an orderly train of adminis- 
tration ; and, though the taxes in the Turkish dominions^ 
as well as in the other, despotic monarchies of the East, 
are far from being considerable, he supfdied that defect 
by an attentive and severe ceconomy* 

Nor was it only imder such sultans as Solyman, whose 
talents were no less adapted to preserve internal order 
than to conduct the operations of war, that the Turkish 
empire engaged with advantage in its contests with the 
Christian states. The long succession of able princes, 
which I have mentioned, had given such vigour and 
firmness to the Ottoman government, that it seems to 
have attained^ during the sixteenth century, the highest 
degree of perfection of which its constitution was capable* 
Whereas the great monarchies in Christendom were still 
far from that state, which could enable them to act with 
a full exertion of their force. Besides this, the Turkish 
troops in that age possessed every advantage which arises 
from superiorify in military discipline. At the time 
when Solyman began his reign, the Janizaries had been 
embodied near a century and a half ; and, during that 
long period, the severity of their military discipline had 
in no degree relaxed. The other soldiers, drawn from 
the provinces of the empire, had been kept almost con- 
tinually under arms, in the various wars which the 
sultans had earned on, with hardly any interval of 
peace. Against troops thus trained and accustomed to 
service, the forces of the Christian powers took the field 
with great disadvantage. The most intelligent as well 
as impartial authors of the sixteenth century acknowledge 

VOL, I. R 
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and lament the superior attainments of the Turks in the 
military art [[YY^* The success which almost uniformly 
attended their arms, in all their wars, demonstratea the 
justness of this observation. The Christian armies did 
not acquire that superiority over the Turks, which th^ 
now possess, until the long establishment of standing 
forces had improved military discipline among the 
former; and until various causes and events^ which it. 
is not my province, to eiqplain, had corrupted 4>r.abo< 
lished their ancient wttrlfloe institutions anong the huter. 

lYYl NoTK. XKV. 
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NOTE I. SECT. I. p. 9. [A]. 

X HE oonBtemation of the Britons, when invtded by the 
Picts and Caledonians after the Reman lesions were called 
out of the island, may give some idea of the d^me of debase- 
ment to which the human mind was reducea by long servi- 
tude under the Romans. In their supplicatory letter to 
Aetius, which they call the groans of BriMn, ** We know not 
(say they) which way to turn us. The barbarians drives us to 
the sea, and the sea forces us back on the barbarians ; between 
which we have only the choice of two deaths, dther to be swal- 
lowed up by the waves, or to be slain by the sword.'* His- 
tor. Gilme, ap. Oale, Hist. Britan. Scripts p. 9. — One can hardly 
believe this Staidly race to be the descendants of that gidlant 
people, who repulsed Caesar, and defended their liboty so long 
agamst the Roman arms. 

NOTE TI. SECT. I. p. 10. [B]. 

Tux bazborous natioos were not only illiterate, but regaxded 
litCTBture irith conteoBipt. H^hev found the inhabitants of all 
the provincea of the empire, sunk in effeminacy, and averse to 
war. Sucha-charKCerwas the object of soom to an high* 
spirited and gallant race of men. " \nien we would brand an 
enemy,*' says liutprandus, ** with the most disgraceful and 
contumelious appellation, we call him a Roman ; hoc solo, id 
est BoBumi nomine, quicquid ignobilitatis, quicquid timidita. 
tis, quicquid avaritise, quicquid luxuriae, quicquid mendadi, 
immo quicquid vitiorum est comprehendentes.' ' liutpiandi, 
Le^atio apud Murat. . Scriptor. Italic. voL.iL pars i. p. 481. 
This degeneracy of manners, illiterate barbarians imputed to 
their love of learning. Even after they settled in the coun- 
tries which they had conquered, they would not permit their 

u 2 
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children to be instructed in any science ; ** for (said they) in« 
struction in the sciences tends to corrupt, enervate, and de- 
press the mind ; and he who has been accustomed to tremble 
under the rod of a pedagogue, will never look on a sword or 
spear with an undaunted eye.** Procop. de bello Gothor. lib. 
i. p. 4. ap. Scrip. Byz. edit. Venet. voL i. A considerable num- 
ber of years elapsed, before nations so rude, and so unwilling to 
learn, could produce hbtorians capable of recording their tran- 
sactions, or of describing their manners and institutions. By 
that time, the memory of their ancient condition was in a 
great measure lost, and few monuments remained to guide 
their first writers to any certain knowledge of it. If one ex- 
pects to receive any satisfiictory acooimt of the manners and 
laws of the Goths, Liombards, or I'^ranks, during their resi- 
dence in those countries where they were originally seated, 
from Jbmandes, Paulus, Wamefridus, or Gregory of Tours, 
the earliest and most authentic historians of these people, he 
will be miserably disappointed. Whatever imper&ct Imow- 
ledge has been conveyed to us of their ancient state, we owe 
not to their own writers, but to the Greek «od Roman his- 
torians. 

NOTE ni. SECT. I. p. 11. [C]. 

A ciRCUHSTAircE, related by Priscus in his history of the 
^ embassy to Attila, king of the Htms, sives a striking view of 
' the enthuraiastic passion for war wl]d(£ prevailed among the 
barbarous nations. When the entertainment, to which that 
fierce conqueror admitted the Roman ambassadors, was ended, 
two Scythians advanced towards Attila, and recited a poem, 
in which they celebrated his victories and military virtues. All 
the Huns fixed their eyes with attention on the bards. Some 
seemed to be delighted with the verses ; others, remembering 
their own battles and exploits, exulted with joy ; while such 
as were become feeble through age, burst out into tears, be- 
wailing the decay of their vigour, and the state of inactivity 
in which they were now obli^sd to remain. Excerptaex his- 
toria Prisci Rhetoris ap. Byzant. Histor. Script. voL i. p. 45. 

NOTE IV. SECT. I. p. 16. [DJ. 

A REMARKABLE Confirmation of both parts of this reasoning 
occurs in the history of England. The Saxons carried on 
the conquest of that country with the same destructive spirit 
which distinguished the other barbarous nations. The ancient 
inhabitants of Britain were either exterminated, or forced to 
take shelter among the mountains of Wales, or reduced to ser- 
vitude. The Saxon government, laws, manners, and language 
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w€re of consequence introduced into Britain; and were so 
perfectly establiidied, that all vofixnaty of the institutions 
preTioufl to thdr conquest of the country was in a great mea- 
sure lost. The very reverse of this happened in a suhaequent 
revolution. A sins^e victory placed wQliam the Narmanon 
the throne of En^uid. The Saxon inhflfoitaiits» il»ou^ op« 
pressed, were not exterminated. William employed the utmost 
efforts of his power and policy to make his new.sulgects con- 
form ia every thing to the Norman standard, but wiihxmt 
success. The Saxons, though vanquished* were far morenu- 
pierous than Va&x conquerors ; when the two races began to 
incorporate, the Saxon laws and manners gradually gaiaed 
ground. The Ncnrman institutions became unpopu& and 
odious. Many of them fell into 43isuse; and. in tbe English 
constitution and^ language, at this day, many essential parts 
wre manifestly of Saxon, not of Norman extraction. 

NOTE V. SECT. I. p. 17. [E]. 

Paooopxus, the historian, declines, from a princii^ of be- 
nevol^ice, to give any particular detail of .the cruelties of the 
Goths : ** Jjest,'* says he, " I should transmit a monutaent 
and example of inhumanity to succeeding ages." Proc. de 
bello Goth. lib. ill. cap. 10. ap. Byz. Script, vol. L 126. But as 
the change, which I have pointed out as a consequence of the 
settlement of the barbmous nations in the countries formerly 
subject to the Roman empire, could not have taken place, if 
the greater part of the and^it inhabitants had not be^ extir- 
pated, an event of such importance and influence merits a 
mcnre particular illustration. This will justify me for exhibit., 
ing some part of that melancholy spectacle, over which hu^ 
nianity prompted Procopius to dniw a veiL I shall not, 
however, disgust my readers by a minute narration, but rest 
satisfied with collecting some instances c^ the devastations 
made by two of the many nations which settled in the empire. 
The Vandals were the first c£ the barbarians who invaded 
Spain. It was one of the richest and most populous of the 
Bbman provinces; the inhabitants had been ustinguished for 
i^urage, and had defended their liberty against the arms of 
Home, with greater obstinacy, and during a longer course of 
years, than any nation in Europe. But so entirdy were they 
enervated by their subjection to the Romans, that the Van- 
dais, who entered the kingdom A. D. 409, completed the con- 
quest of it with such rapidity, that in the year 4] 1, these 
barbarians divided it among them by casting lots. The deso- 
lation occasioned by their invasion is thus described by Idatius 
an eye-witness : " The barbarians wasted every thing with hos- 
tile cruelty. The pestilence was no less destructive. A.diead- 

R 3 
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All famina ra^ad, to such a degree, that the living were 
constrained to feed on the dead bodies of their fellow-citizens ; 
and all those terrible plagues desolated at once the unhappy 
kingdoms.** Idatii Chron. ap. Biblioth. Patrum. voL viL p. 
1233. edit. Lugd. 1677. The Goths having attacked the Van- 
dais in their nc,w settlements, a fierce war ensued ; the country 
was plundered by both parties ; the cities whkdi had escaped 
from destruction in the first invasion of the Vandals, were 
now laid in ashes, and the inhabitants exposed to suffer every 
thinff that the wanton, cruelty of barbarians could inflicts 
Idatius describes these scenes of inhumanity, ibid. p. 1235. 
b. 123(S. c. f. A nmilar account of their devastations is given 
by Indorus Hispalensis, and other contemporary writers. Isid. 
Chron. ap* Grot. hist. Goth. 732. From Spain the Vandals 
passed over into Africa, A. D. 428* Africa was, next to £- 
gypt, the most fertile of the Roman provinces. It was one 
of the granaries of the empire, and is called by an ancient 
writer, the soul of the commonwealth. Though the army 
with which the Vandals invaded it, did not exceed 30,000 
fighting men, they became absolute masters of the province in 
less than two years. A contemporary author gives a dreadful 
account of the havoc which they made : ** They found a pro- 
vince well cultivated, and enjoying plenty, the beauty of the 
whole earth. They carried their destructive arms into every 
comer of it ; they dispeopled it by their devastations ; exter- 
minating every thing witn fire and sword. They did not even 
apare the vines and Iruit trees, that those, to whom caves and 
inaccessable mountains had afforded a retreat, miffht find no 
nourishment of any kind. Their hostile rage couM not be sa- 
tiated, and there was no place exempted from the effects of it* 
They tortured their prisoners with the most exquisite cruelty, 
that they T^tnght force from them a discovery or their hidden 
treasures, l^e more they discovered the more they expected, 
and the more implacable they became. Neither the infirmi- 
ties of age nor of sex ; neither the dignity of nobility, nor Uie 
sanctitjf of the sacerdotal office, could mitigate their mry ; but 
the more illustrious their prisoners were, the more barbarously 
they insulted them. The public buildings, whldi resisted the 
violence of the flames, they levelled with the ground. They left^ 
nuuiy cities without an inhabitant. When they approached any 
fortified place, which th^ undisciplined army could not reduce, 
they gathered' together a multitude of prisoners, and putting 
them to the sword, left their bodies unburied, that the stench 
of the carcasses might oblige the garrison to abandon it.*' 
Victor Vitensis de [lersecutione Africana ap. Bibl. Patrum, 
voL viU. p. 666. St. Au^stin, an African, who survived the 
conquest of his country by the Vandals some years, gives a 
simUir description of their cruelties. Opera, voL x. p. 372. 
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edit. 1616.— About an hundred years after the settlement of 
the Vandals in Africa, Belisarius attached and dispossessed 
them. Procopius, a contemporary historian, describes the 
devastation which that war occasioned. «• Africa,** says he, 
** was so entirely dispeopled, that one might travel several days 
in it without meeting one man ; and it is no exaggeration to 
say, that in the course of the war five millions of persons perish, 
ed !" Proc. hist. Arcana, cap. 18. ap. Byz. Script. voL i. 315..^ 
I have dwelt longer upon the calamities of this province, 
because they are described not only by contemporary authors, 
but by eye-witnesses. The present state of Africa confinns 
their testimony. Many of the most flourishing and populous 
cities with which it was filled, were so entirely ruined, that no 
vestiges remain to point out where they were situated. That 
fertile territory which sustained the Roman empire, still lies in 
a great measure uncultivated ; and that province, which Vic- 
tor, in his barbarous Latin, called Spedofiat totiut terrceforentit, 
is now the retreat of pirates and bandittL 

While the Vandals laid waste a great part of the empire, 
the Huns desolated the remainder. Of all the barbarous tribes 
they were the fiercest and most formidable. Ammianus 
MarceUinus, a contemporary author, and one of the best of 
the later historians, gives an account of their policy and man- 
ners ; which nearly resembles those of the Scythians described 
by the ancients, and of the Tartars known to the modems. 
Some parts of their character, and several of their customs are 
not unlike those of the savages in North America. Their 
passion for war was extreme. ** As in polished societies (says 
Ammianus) ease and tranquillity are courted, they delight in 
war and dangers. He who falls in battle is reckoned happy. 
They who die of old age or of disease are deemed infamous. 
They boast, with the utmost exultation, of the number of 
enemies whom they have slain, and, as the most glorious of 
all ornaments, they fiisten the scalps of those who nave fallen 
by their hands to the trappings of their horses." Ammian. 

.Marc. lib. xxxi. p. 477. edit. Gronov. Lugd. 1693. Their 

incundons into the empire began in the fourth century ; and 
the Romans, though no strangers, by that time, to the effects 
of barbarous rage* ^®re astonished at the cruelty of their 
devastations. Tnrace, Pannonia, and lUyricum, were the 
countries which they first laid desolate. As they had at first 
no intention of settling in Europe, they made only inroads of 
short continuance into the empire, but these were frequent, 
and Procopius computes that in each of these, at a medium, 
two hundred thousand persons perished, or were carried off 
as slaves. Procop. Hi^t. Arcan ap. Byz. Script, vol. i. 316. 
Thrace, the best cultivated province in that quarter of the 
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empire, was converted into a desert, and» when Friscus ac- 
companied the ambassadors sent to Attila, there were no in- 
habitants in some of the cities, but a few miserable people 
who had taken shelter among the ruins of the churches ; and 
the fields were covered with the bones of those who had faXLea 
bj the sword. Priscus ap. Byz. Script voL i. 34. Attila 
became king of the Huns, A. D. 434. He is one of the 
greatest ana most enterprising conquerors mentioned in his- 
tory. He extended his empure over all the. vast countries 
comprehended under the ^neral names of Scjthia and Ger- 
many in the ancient division of the world. While he was 
carrying on his wars against the barbarous nations, he kept the 
|U)man empire under perpetual apprehensions, and extorted 
enormous subsidies from the timid and effeminate monarchs 
who governed it In the year 451, he entered GauU at the 
head of an army composed of all the various nations which he 
had subdued. It was more numerous than any with which 
the barbarians had hitherto invaded the empire. The devas* 
tations which he committed were horrible : not only the ojpen 
country, but the most flourishing cities, were desolated. The 
extent and cruelty of his devastations are described by Salvianus 
de Gubemat Dei, edit Blauz. Par. 1669. p. 139, && and by 
Idiatus, ubi supra, p. 1£35. Aetius put a stop to his progress 
in that country by the famous battle of Chalons, in whidi (if 
we may believe the historians of that age) three hundred 
thousand persons perished. Idat ibid. Jornandes de Bebus 
Geticis ap. Grot Hist Gothor. p. 671. Amst. 1665. But the 
next year he resolved to attack the centre of the empire, and* 
marchin^^ into Italy, wasted it with rage, inflamed by the 
sense of his late di^race. What Italy suffered by the Huns 
exceeded all the caumities which the preceding incursions of 
the barbarians had brought upon it Conring^us has collected 
several passages from the ancient historians, which prove that 
the devastations committed by the Vandals and Huns in the 
countries situated on the banks of the Rhine, were no less 
cruel and fatal to the human race. £xercitatlo de urbibus 
Germanise, Opera, vol. L 488. It is endless, it is shocking* 
to follow these destroyers of mankind through so many scenes 
of horror, and to contemplate the havoc which they made of 
the human species. 

But the state in which Italy appears to have been, during 
several ages after the barbarous nations settled in it, is the most 
decl<uve proof of the cruelty as well as extent of their devasta- 
tions. Whenever any country is thinly inhabited, trees and 
shrubs spring up in the uncultivated fields, and, spreading by 
degrees, form large forests ; by the overflowing ot rivers, and 
the stagnating of waters, other parts of it are converted into 
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lakes and marahes. Andent Italy, which the Romans rendered 
the seat of elegance and luxury, was cultivated to the highest 

Sitch. But so effectually did the devastations of the barburians 
estroy all the effects of Roman industry and cultivation, that 
in the eighth centuiy a considerable part of Italy appears to 
have been covered oiuy with forests and marshes of great ex- 
tent. Muratori enters into a minute detail concerning the 
utuation and limits of several of these ; and proves, by the 
most authentic evidence, that ffreat tracts of territory, in all 
the different provinces of Itafy, were either over-run with 
wood, or laid under water. Nor did these occupy parts of the 
country naturally barren or of little value, but were spread 
over districts wluch ancient writers represoit as extremely fer- 
tile, and which at present are highly cultivated. Muratori 
Antiquitates Italicse medii sevi, dissert, xxi. v. ii p. 149. ISSp 
&C. A strong proof of this occurs in a description of the city 
of Modena, by an author of the tenth century. Murat Script* 
Rerum. IttUic voL ii. pars ii. p. 691. The state of desolation 
in other countries of Europe seems to have been the same. In 
many of the most early charters now extant, the lands granted 
to monasteries or to private persons, are distinguished into 
such as are cultivated or inhabited, and such as were eremit 
desolate. In many inatancea, landsi arp gmnted to persons be- 
cause they had taken them from the desert, ab erentOt and had 
cultivated and planted them with inhabitants. This amiears 
from a charter of Charlemagne, published by £kart de Rebus 
Frandse Orientalis, voL iL p. 864, and finom many charters of 
his successors quoted by Du Cange, voc. erenm*-^Wh&[ever a 
right of property in land can be thus acquired, it is evident 
that the country must be extremely desolate, and thinly peo- 

Eled. The firat settlers in America obtained possession of mnd 
y such a title. Whoever was able to dear and to cultivate a 
field, was recognized as the proprietor. His industry merited 
such a recompence. The ^^rants in the charters which I have 
mentioned flow from a similar prindple, and there must have 
been some resemblance in the state of the countries. 

Muratori adds, that during the eighth and ninth centuries, 
Italy was greatly invested by wolves and other wild beasts ; 
another mark of its bdng destitute of inhabitants. Murat. 
Antiq. vol. ii. p. 163. Thus Italy, the pride of the ancient 
world for its fertility and cultivation, was reduced to the state 

a country newly peopled and lately rendered habitable. 

I am sensible, not only that some of these descriptions of 
the devastations, which I have quoted, may be exaggerated, 
but that the barbarous tribes, in making their settlements, did 
not proceed invariably in the same manner t Some of them 
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seemed to be bent on exterminating the ancient inhabitants ; 
others were more disposed to incor^iate with them. It is 
not my province either to inquire into the causes which occa- 
sioned this variety in the conduct of the conquerors, or to de- 
scribe the state of those countries where the ancient inhid>i. 
tants were treated.most mildlj. The &cts which Ihav^ produced 
-ace aufficient to justify the account which I have given in the 
test, and to prove, that the destruction of the human species, 
occasioned by the hostile invasions of the northern natiomi, and 
their subsequent settlements, was much greater than many 
authocs seem to imagine. 

NOTE VI. SECT. L p. la [FJ. 

I HAVE observed. Note U., that our only certain inlcirma* 
tion concerning the nncient state of the barbarous nations 
must be derived from the Greek and Roman writers. Hap- 
^y an account of the institulions and customs of one peopife* 
to .which Uioae of aU the rest seem to have been in a fireat 
measure similar, has been transmitted to us by two aataocBv 
the most capable, perhaps, that ev^ wrote, of observing them 
with profound discernment, and of describing them with 
propriety and force. The reader must perceive that Ga- 
sar and Tacitus are the authors whom I have in liew- The 
f<mner gives a diort account of the andent Germans in a few 
dupten of the sixth book of his Commentaries ; the latter 
wrote a treatise exiwessly on that subject. These are U^ most 
piedous and instructive monuments of antiquity to the pre- 
sent inhabitants of Europe. From them we learn* 

t. That the state of society among the andent Germans 
was of the rudest an<l most simple form. They subsisted en- 
tirely by hunting or by pasbuage. Ctes* lib. vi. e. SI. They 
neglected agiicutture, and Uvea chiefly on mUk, cdieese, and 
flesh. Ibid. c. 22. Tacitus agrees with him in most of these 
points; Demor^ Germ, c.14, 15. 23. The Goths were e- 
quaily negligent of agriculture. Prise. Bhet. ap. Byz. Script. 
▼. L p. 31. B. Sode^ was in the same state among the Huns, 
who disdained to cultivate the earth, or to touch a ploCig^. 
Amm. MarceL lib. xxxL p. 475. The same xnaaners took 
plaoe among the Alans ; ibid. p. 4f 7. While sodety remains 
in this simple state, men by uniting together scarcely selin- 
qmgb. any portion of their natuial independence. Accoidingly 
we are informed, 2.^That the authority of dvil sovemment 
was extremely limited among the Germans. Dunng times of 
peace they had no oommon or fixed ma^^strate, but the chief 
men of every district dispensed justice, and accommodated dif* 
ferenoes. Cses. Ibid. c. 23. Their kings had not absolute or 
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unbounded power ; their authority consisted rather in the pri- 
vilege of advising, than in the power of commanding. Mat- 
ters of smsJl consequence were detomined by the chief men t 
affidrs of importance by the whole community. Tacit, c. T. 
11. The Huns, in like manner, deliberated in common con- 
cerning every business of moment to the society ; and were 
not subject to the rigour of re^l authority. Amm. Marcel, 
lib. xzxi. p. 474. S. £very individual among the ancient Ger- 
mans was left at liberty to choose whether he would Uke part 
in any military entei^rise which was proposed ; there seems 
to have been no obligation to engage in it imposed on him by 
public authority. •♦ When any of the chief men proposes an 
eiqpedition, such as approve of the cause and of the leader rise 
up, and declare their intention of following him ; after com^ 
ing under this engagement, those who do not ftilfii it, are 
considered as deser te rs and traitors, and are looked upon as in^ 
£miou8.'* ' Ctts; ibid. c. 23. Tacitus jrfaixdy points at the same* 
custom, though in terms more obscure. Tacit.c. 11. 4 As' 
every individual was so independent, and master in so great 
a degree of his own actions, it became, of consequence,^ the 
great object of every person among the Germans, who aimed 
at being a leader, to gain adherents, and attach them to^hi»' 
person and interest. These adherents Csesar calls Ambactit vnd 
CtUntety i e. retainers or dients ; Tacitus, CtrniUet^ or compa-* 
nions* The chief distinction and power of the leaders ^consisted' 
in bein^ attended by a numerous band of chosen youth Thir 
was their pride as well as ornament during peace and their 
defence in war. The leaders gained or preserved the favour 
of these retainers 'by presents of armour and of horses x or 
by the proi^se thousn inelegant hospitality with which they 
entertained them. Tacit . c J 4. 15. 5. Another consequence 
cf the pers(»ial liberty and independence which the Germans 
retained, even after they united in society, was their circum- 
scribing the criminal jurisdiction of the magistrate within very 
narrow limits, and their not only claiming but exercising al- 
most all the rights of private resentment and revenge. Thea 
magistrates had not the power either of imprisoning ' or of 
inflicting any corporal punishment on a fi*ee man; Tacit, 
c. 7. Every person was obliged to avenge the wrongs which 
his parents or friends had sustauied. Their enemies were 
hereditary, but not irreconcileable. Even murder was com- 
pensated by paying a certain number of cattle; Tacit, c 21. 
A part of the fine went to the king, or state, a part to the 
person who had been injured, or to his kindred, ibid. c. 12. 

Those particulars concerning the institutions and manners 
of the Germans, though wdl known to every person con- 
versant in ancient literature, I hove thought proper to ar- 
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tangs in this order, . and to lay before such of my readcpn 
as may be less acquainted with these lact8» both because they 
oonfirm the account which I have given of the state of the 
barbarous naticms, and because they tend to illustrate all 
the observations I shaU have occasion to make concerning the 
various changes in their government and customs. The laws 
and customs introduced by tl|^ barbarous nations into their 
new settlements, are the best commentary on the writings of 
Caesar and Tacitus : and their observations are the best key 
to a perfect knowledge of these laws and customs. 

One circumstance, with respect to theteatiinonies of Cesar 
and Tadtus, concerning the Germans, merits attention. Ge- 
sar wrote his brief account of their manners more than an hun^ 
dred years before Tacitus composed his treatise DeMoribfis 
Oermanorum. An hundred years make a considecable period 
in the progress of national manners, especially if, during tluit 
time, those people who are rude and unpoliahed have bad 
much communication with more civilized states. This was 
the case with the Germans. Their intercourse with the Bomans 
began when Ciesar crossed the Rhine, and inereased greatly 
during the interval between that event and the time when 
Tacitus flourished. Vfe nugr accordingly observe, that 
the manners of the Germans, m his time, which Caesar de- 
scribei, were less improved than those of the same people ea 
delineated by Tadtus. Besides this, it is remarkable that there 
was a considerable difierence in the state of sodety among the 
different tribes of Germans. The Suiones were so much im- 
proved, that they began to be corrupted. Tac cap. 44. The 
r'enni were so barbarous, that it is wonderful how they were 
able to subsist. Ibid. cap. 46. Whoever undertakes to de- 
scribe the manners of the Germans, or to found any political 
theory upon the state of sodety among them, ought carefully 
to attend to both these drcumstanoes. 

Before I quit this subject, it may not be improper to ob- 
serve, that, thoueh successive alterations in then* institu- 
tions, together with the gradual progress of refinemaat, have 
made an entire change in the manners of the various people, 
who conquered the $oman empire» there is still one race of 
men nearly in the same political situation with theirs, when 
they first settled in their new conquests ; I m^an the various 
tribes and nations of Savages in North America. It cannot 
then be considered either as a digression, or as an improper 
indulgence of curiosity, to enquire whether this similarity in 
their political state has occasioned any resemblance between 
their character and manners. If the likeness turns out to be 
striking, it is a stronger proof that a just account has been 
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given of the ancient inhabitants of Europe, than the teati* 
niony even of Cseaar or of Tacitus. 

1. The Americans subsist chiefly by hunting^ and fishing. 
Some tribes neglect agriculture entirely. Among those who 
cultivate some small spot near their huts that, together with 
all work? of labour, is performed by the women. P. Charle- 
voix Journal Uistorique d'un Voyage del' A merique, 4to. Par. 
1744. p. 334. In such a state of society, the common wants of 
men bein^ few, and their mutual dependence upon each other 
small, theu" union is extremely imperfect and feeble, and they 
continue to enjoy their natural liberty almost unimpaired. It 
is the first idea of an American, that every man is born free 
and independent, and that no power on earth hath any right 
to diminish or circumscribehis natural liberty. There is haidly 
any appearance of subordination either in civil or domestic go- 
vernment. Every one does what he pleases. A father and 
mother live with their children, like persons wIk'ui chance has 
brought together, a d whom no common bond unites. Their 
manner of educating their children is sintable to this princi- 
ple. They never chastise or punish them, even during their 
infancy. As they advance in years, they continue to be en- 
tirely masters of their own actions, and seem not to be con- 
scious of being responsible for any part of their conduct. Id. 

p. 272, 273. 2. The power of their civil magistrates is exf 

tremely limited. Among most of their tribes, the Sachem or 
chief is elective. A council of old men is chosen to assist him, 
without whose advice he determines no affair of importance. 
The Sachems neither possess nor claim any great degree of 
authority. They propose and intreat, rather than command. 
The obedience of their people is altogether voluntary. Id. p. 
26(>. 268.— -3. The savages of America enffsge in their mili- 
tary enterprises, not from constndiit, but dioice.* When war 
is resolved, a chief arises, and offers himself to be the leader. 
Such as are willing (for they compel no person) stand up one 
after another, and sing their war-song. But if, after ths, any 
of these should refuse to follow the leader to whom they have 
engaged, his life would he in danger, and he would be consid- 
ered a^ the most infamous of men. Id. p. 217, 218.' — — 4. 
Such as engage to follow any leader, expect to be treated by 
him with great attention and respect ; and he is obliged to 
make them presents of considerable value.^ Id. p. 218. — 5> 
Among the Americans, the magistrate has scarcely i*ny crimi- 
nal jurisdiction. Id. p. 272. Upon receiving any ii-jury, the 
person or family offended may infiicl what punishment they 
please on the person who was the author of it. Id. p. 274. 
Their resentment and desire of vengeance are excessive and 
TOL. I; 9 
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implacahle. Time can neither extinguish nor abate it. It is 
the chief inheritance parents leave to their children; it is 
transmitted from generation to generation, until an occasion 
be found of satisfying it* Id. p. 309. Sometimes, however, 
the ofifended party is appeased. A compensation is paid for 
a murder that has been committed. The relations of the 
deoeased receive it ; and it consists most commonly dt a captive 
taken in war, who, being substituted in*|dace of the person who 
mis murder^, assumes his name, and is adopted into his fa- 
mily. Id. p. 274. The resemblance holds in many other particu- 
lars. It is sufficient fisr my purpose to have pointed out the 
flamilarity of those great fiEotures which diilttinguish and char- 
aeterize both people. Bodbart, and other philologists of the last 
century, who, with inoie erudition than science, endeavoured to 
trace the migrations of various nations, and who were apt, up* 
on the slightest ajppearance of resemblance, to find an afilnity 
between nations far removed from each other, and to conclude 
that they were descended from the same ancestors, would hardly 
have failed, on viewing such an amazing similarity, to pro- 
nounce with confidence, *' That the Germans and Americans 
roust be the same people." But a philosopher will satisfy him- 
8c^ with observing, ** That the characters of nations depend 
on the state of sodety in which they live, and on the p^htical 
institutions established among them ; and that the human 
mind, whenever it is placed in the same situation, will, in ages 
the most distant, and in countries the most remote, assume 
the same form, and be distinguished by the same manners.*' 

I have pui^ed the comparison between the Germans and 
Americans no farther than was necessary for the illustration of 
toy subject. I do not pretend that the state of society in the 
two countries was penectly similar in every respect* Many 
of the German tribes were more civilized than the Americans. 
Some of them were not unacquainted with agriculture; almost 
ail of them had flocks of tame cattle, and depended upon them 
fbr the chief part of Uxeir subsistence. Most of the American 
tribes subsist by hunting, and are in a ruder and more simple 
state than the ancient Germans. The resemblance, however, 
between their condition, is greater, perhaps, than any that 
Itistory affords an opportiuiity of observing between any two 
races of uncivilized people, aad this has produced a surprising 
similarity of manners. 

NOTE VII. SECT. I. p. 18. [G]. 

The booty gained by an army belonged to the army. The 
king himself had no part of it but what he aoquired by lot. A 
remarkable instance of this occurs in the history of the Franks. 
The army of Clovis, the founder of the French monarchy. 
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havki^ plundered a church, carried off, among other siacred 
utensUs, a vase of extraordinary size and beauty. The bishop 
sent deputies to Clovis, beseeching him to restore the vase, 
that it might be again employed in the sacred services to which, 
it had been consecrated. Clovis desired the deputies to follow 
him to Soissons, as the booty was to be divided in that place, 
and promised, that if the lot should give him the disposal of 
the vase, he would grant what the bishop desired. When* he 
came to Soissons, and all the booty was placed in one great 
heap in the middle of the army, Clovis entreated, that before 
making the division, they would give him that vase over and 
above his share. AU appeared wilui^ to gratify the king, and 
to comply with his request, when a &rce and haughty soldier 
lifted up his battle-axe, and striking the vase with the utmost 
violence, cried out with a loud voice, ** You shall receive no- 
thinghere but that to which the lot mves you a right." Ore- 
gor. Turon. Histor. Francorum, lib. li. c. 27, p. 70. Par. 1610. 

NOTE VIII. SECT. I. p. 21. [H]. 

The history of the establishment and progress of Ihe feudal 
system is an interesting object to all the nations of Europe. 
In some countries, their jurisprudence and laws are still in a 
great measure feudaL In others, many forms and practices, 
established by custom, or founded on statutes, took their rise 
from the feudal law, and cannot be understood without attend- 
ing to the ideas peculiar to it. Several authors of the highest 
reputation for genius and erudition, have endeavoured to il- 
lustrate this subject, but still many parts of it are obscure. I 
shall endeavour to trace, with precision, the progress and va- 
riation of ideas concerning property in land among the barba- 
rous nations ; and shall attempt to point out the causes which 
introduced these changes, as well as the effects which followed 
upon them. I'roperty in land seems to have gone through 
four successive changes among the people who settled in &e 
various provinces of the Roman empire. 

I. While the barbarous nations remained in their original 
countries, their property in land was only temporary, and they 
had no certain limits to their possessions. After feeding their 
flocks in one district, they removed with them, and with th^ 
wives and families, to another ; and abandoned that likewise 
in a short time. They were not, in consequence of this im- 
perfect species of property, brought under any positive or for- 
mal obligation to serve the community ; all their services were 
purely voluntary. Every individual was at liberty to choofe 
now far he would contribute towards carry^g on any military 
enterprise. If he followed a leader in any expedition^ it wtf9 
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from attachment, not ^m a senae of obligation. The clearest 
proof of this has been produced in Note VI. While property 
Continued in this state, W3 can discover nothing that bears any 
resemblance to a feudal tenure, or to the subordination and 
military service which' the feudal system introduced. 

II. Upon settling in the countries which they had subdued, 
the victorious troops divided the conquered lands. Whatever 

Sortion o*' them fell to a soldier, he &eized as the recompence 
ue to his valour, as a settlement acquired by his own sword. 
He took possession of it as a ireeman in full property. He 
enjoyed it during his own life, and could dispose or it at pleas- 
ure, or transmit it -la an inheritance to his children. Thus 
property in land became fixed. It was at the same time aUo- 
Sialn i. e. the possessor had the entire right of property and 
dominion ; he held of no sovereign or superior lord, to whom 
he was bound to do homage and perform service. But as these 
new proprietors were in some danger (as has been observed in 
the text) of b(?ing disturbed by the remainder of the ancient 
inhabitants, and in still greater danger of being attacked by 
successive colonies of barbarians as fierce and rapacious as them- 
selves, they saw the necessity of coming under obligations to 
defend the community, more explicit than those to which 
they had been subject in their original habitations. On this 
account, immediately upon their fixing in their new settle- 
ments, every freeman became bound to take arms in defence of 
the community, and, if he refused or neglected so to do, was 
Uable to a considerable penalty. I do not mean, that any con- 
tract of this kind was formally concluded, or mutually ratified 
by any legal solemnity. It was established by tacit consent, 
like the other compacts which hold society together.v Their 
mutual security and preservation made it the interest of all to 
recf>gnise its authority, and to enforce the observation of it. 
We can trace back this new obligation on the proprietors of 
land to a very early period in the history of the Franks. Chil- 
peric, Vho began his reign A. D. 562, exacted a fine, hannot 
jussit exigU from certain persons who had refused to accompany 
him in an expedition. Gregor. Turon. lib. v. c 26. p. 211. 
Childebert, who began his reign A. D. 576, proceeded m the 
same manner against others who had been gnilty of a like 
crime. Id. lib. vii. c. 42. p. 342. »Such a fine could not have 
been exacted while property continued in its first state, and 
military service was entirely voluntary. Charlemagne ordained* 
that every fireeman who possessed five mansi, i. e. sixty acres 
of land, in property^ should march in person against the enemy. 
Capitul. A. D. 807. Louis le Debonnaire, A. D. 815, 
granted lands to certain {Spaniards who fied from the Sara- 
cens, and allowed them to settle in his territories, on condi- 
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tion that they should serve in the army like other freemen, 
Ci^tul« Tied* i« p* 500. By land possessed in property ^ which is 
mentioned in the law of Charlenia^e, we are to understand, 
flocordingf to the style of that age, allodial land ; alddes and pro* 
prtetoit idodum saadproprium being words' perfectly syhonimous. 
Du Cange voce A&dis; The dejtfest proof 6f the distinction 
between allodial and beneficiary possession, is contained in two 
t^orters publhhdd by Muraton, by which it appears, that a 
pefson might possess one pert of his estate as allodial, which 
he could dispose of at pleasure, the other as a henejicwm^ of 
trhich he had only the usufruct, the property returning to the 
superior lovd on his demise. Antlq. Ital. medi! sevi, vol. i. p. 
559. 665. The same distinction is pointed out In a Capitulare 
of Qiarlemagne, A. D. SI*, edit. Balu2. vol. i p. 491. Count 
Kverard, who married a daughter of Louis le Debonnaire, 
in the curious testament, by which he disposes of his vast 
estate among his children, distinguishes between what he pos«> 
sessed proprietatet and what he held befirficio ; and it ap{)ears that 
th^ greater part was allodial, A. D. 837. Aub. Miraei Opera Dl- 
plomatica, Lovan. J 723. vol. i. p. 19. 

In the same manner lAber homo is commonly opposed to Va^svs 
or VasMlus ; the former denotes an allodial proprietor, the latter 
one who held of a superior. These free men were under an 
obligation to serve the state ; and this duty was considered as 
So sacred, that free men Were prohibited from entering into 
holy orders, unless they had obtained the consent of the sove- 
reign. The reason given for this in the statute is remarkable, 
" For we are informed that some do so, not so much out of de- 
votion, as in order to avoid that military service which they are 
bound to perform. Capitul. lib. i. § 114. If, ujx)n being 
summoned into the field, any free man refused to obey, a fuB 
fferebanttumy i. e. a fine of sixty crowns, was to be exacted?from 
him according to the law of the Franks." Capit. Car. Magn. 
ap. Leg. Longob. lib. i. tit. 14. § 13. p. 539. This expression, 
according to the law of the Franks, seems to imply, that both 
the obligation to serve, and the penalty on those who disre- 
garded it, were coeval with the laws made by the Franks at their 
first settlement in Gaul. 'I'hisfine was levied with such rigour, 
•« That if any person convicted of this crime was insolvent, 
he was reduced to servitude, and continued in that stfite until 
such time as his labour should am(<unt to the value of the here^ 
bannum.''* Ibid The Emperor Lotharius rendered the penalty 
still more severe ; and if any person possessing such an extent 
of property as made it incumbent on him to take the field in 
person, reftised to obey the summons, all his goods were de- 
clared to be forfeited, and he himself might be punished with 
banishment. Mintit. Script. Ital. voL i. pars ii. p. 153. 
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III. Property in land havinff thus become fixed, and subject 
to military service, another change was introduced, thougli 
■lowly, and step by step. We learn from Tacitus, that the 
chief men among the Germans endeavDured to attach to their 
persons and interests certain adherents whom he calls Comiieg* 
These fought under their standard, and followed them in afi 
their enterprises. The same custom continued among them 
in their new settlements, and those attached or devoted follow- 
ers were called fidsles^ antrusHones, hondnet in tnute DonUnioa^ 
kudes. Tacitus informs us, that the rank of a Comes was deemed 
honourable; De Morib. Germ. c. 13. The composition, which 
is the standard by which we must judge of the rank and con- 
dition of persons in the middle ages, paid for the murder of 
one in truste Dminica. was triple to that paid fc^r the murder 
of a freeman. Leg. Salicor. Tit. 44. § 1 & 2. While the Ger- 
mans remained in their own country, they courted the favour 
of these Comites by presents of arms and horses, and by hos- 
pitality. See Note VI. As long as they had no fixed property 
m land, these were the only gilts that they could bestow, and 
the only reward which their followers desired. But upon their 
settling in the countries which they conquered, and when the 
value of property came to be understood among them, instead 
of those slight presents, the kings and chieftoins bestowed a 
more substantial recompencein land on their adherents. These 
grants were called hencfi-Aa^ because they were gratuitous dona- 
tions ; and fionores, because they were regaraed as marks of 
distinction. What were the services originally exacted in re- 
turn for these ben^Jiia, cannot be determined with alisolute pre- 
cision ; because there are no records so ancient. When allodial 
possessions were first rendered feudal, they were not, at once, 
subjected to all the feudal services. The transition here, as in 
all other changes of importance, was gradual. As the great 
object of a feudal vassal was to obtain protection, when allodial 
proprietors first consented to become vassals of any powerful 
leader, they continued to retain as much of their ancient inde- 
pendence as was consistent with that new relation. The homage 
which they did to the superior of whom they chose to hold, 
was called fumtagium planum^ and bound them to nothing more 
than fidelity, but without any obligation either of military ser- 
vice, or attendance in the courts of their superior. Of this 
homagmm plimum some traces, though obscure, may still be dis- 
covered. Brussel, torn. i. p. 97. Among the ancient writs 
published by D. D. De Vic and Vaisette hist.de Langued. are a 
great many which th-^y call homagia, Th-^y seem to be an in- 
termediate step between the homagium planum mentioned by 
Brussel, and the engagement to perform complete feudal ser- 
vice. The one party promises protection, and grants certain 
ftastles or lands ; the other engages to defend the person of the 
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granter, and to assist him Ukewi8e,in defending his property as 
often as he shall be summoned to do so. But these ensafie- 
meats are accompanied with none of the feudal formautieSy 
and no mention is made of any of the other feudal services. 
They appear rather to be a mutual contract between equals, 
than tne engagement of a vassal to perform services to a superior 
lord. Preuves de Thiit. de J^ang. torn. ii. 173. & passim. As 
soon as men were accustomed to these, the other feudal services 
w^e gradually introduced. M. de Montesquieu considers 
Uiese heneficta as &e&, which originally subjected those who held 
them to military service. JL'Esprit des iJoix, 1. xxx. c. 3. & 16. 
M. TAbbc de Mably contends that such as held these were at 
first subjected to no other servioe than what was incumbent 
on every free man. Obseivations sur Thistoire de France, i* 
SS6, But, upon comparing their proofs and reasonings and 
conjectures, it seems to be evident, that as every free man, in 
consequence of his allodial property, was bound to serve the 
community under a severe penalty, no good reason can be 
assigned for conferring these heneficia^ if they did not subject 
fiuch as received them to some new obligation. Why should 
a king have stripped himself of his domain, if he had not*e3&- 
pected that, by parcelling it out, he mi^ht acquire a right to 
services, to which he had formerly no title ? We may then 
warrantably conclude, *' That as allodial property subjected 
those who |X)ssessed it to serve the community, so benefida sub- 
jected such as held them to personal service and fidelity to hira 
from whom they received these lands. These benefida were 
granted originally only during pleasure. No circumstance 
relating to the customs of the middle appeals better ascertain, d 
than tliis; and innumerable proofs ot it miglit be added to 
those produced in Li'E^rit des Lioix> L xxx c 16. and by Du 
Cange, voc Bcneficium ^ fiudum, 

IV. But the possession of benefices did not continue long 
in this state. A precarious tenure during pleasure was not 
iufiicleiit to satisfy such as held lands, and by various means 
they gradually obtained a confirmation of their benefices dur- 
ing iSe. Feudor. lib. tit. i. Du Cange produces several quo- 
tations from ancient charters and chronicles in proof of this ; 
Glos. voc. Ben^ficium* After this it was easy to obtain or extort 
charters rendering benefida hereditary, first in the direct 
line, then in the collateral, and at last in the female line. 
Xieg. Longob. lib. iii. tit. 8. Du Cange, voc. Benefidunu 

It is no easy matter to fix the precise time when each of 
these changes took place. M I'Ab. Mably conjectures, with 
some probability, that Charles Martel first uitroduced the 
practice of granting benefida for iile ObservaU torn, i p. 103. 
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160 ; and that Louis le Debonnaire was among the first who 
fendered them hereditary^ is ertdent from the amthoritiea to 
which he refers ; Id. 429. Mabillcm however has published a 
{dadtam of IjoimleX>ebonniftre» A. B. 860, by whi<:h it ap- 
pears, tliat he still continued to grant some teM^ffcfo only durhi^ 
fife. Be Re IHplomatica, Hbn vL p. 359l In the year 8S9, 
Odo king of Ftance granted lands to Bieabodo, fideli suo, jure 
faeneficimo A fructuario, during his own life; and if he ^otdd 
die, axid a- son were bom to him, th^t right was to continue 
du^Hig the life of his son* Mabillen ut sujnra, p. 556. Thia 
was an intermediate step between Bsfy merely during life, and 
fiefa hereditary to perpetuity. While heneficw continued under 
their first form, and were held only during pleasure, he who 
granted them not only e^erdsed the dominium or prerogative of 
toperior lord, but he retained the property, giving his vassal 
tmj the Mfi^tfc^^-But under the latter form, when they be- 
came hereditary, although feudal lawyers contimied to define 
a hem^Mmn agreeably to its original nature, the property was in 
effect taken out Of the hands of the superior lords, and lodged 
in those of the vajsal. As soon as the reciprocal advantages of 
the fisiudal mode of tenure came to be understood by superiors^ 
as w^ll as vassals, that species of holding became so agreeable 
to botht that not only lands, but casual rents, such as the pro- 
fits of a toll, the fare paid at ferries, &c. the salaries or perqui- 
ntes of offices, and even pensions themselves, were granted and 
held as fiefs ; and miiititry service was promised and exacted 
cfn account <^ these. Morice Mem. pour servir de preuves a 
I'hist. de Bretagne, torn, ii 78. 690. Brussel, torn. 1. p. 41. 
How absurd soever it may seem to grant or to hold such pi«. 
carious and casual property as a fi^, there are instances of 
finidal tenures still more singular. The profits arising from the 
masses said at an altar were properly an ecclesiastical revenue, 
belonging to the clersy of the church or monastery which per- 
formed that duty ; but these were sometimes seized by the 
powerful barons. In order to ascertain their right to them, 
they held them as fiefs of the church, and parcelled them out 
in the same manner as other property to their sub-vassals. 
Bouquet, receuil des hist. vol. x. 238. 480* The same sprit of 
encroachment which rendered fiefs hereditary, led the nobles 
to extort from their sovereigns hereditary grants of offices. 
Many of the great offices of the crown became hereditary in 
most of the kingdoms in Europe'; and so conscious were 
monarchs of this spirit of usurpation among the nolaHty, and 
so solicitous to guard against it, that, on some occa»ons, they 
dbliged the persons whom they promoted to any office <^dig. 
nity, to grant an obligation, that neither they nor their heirs 
riiould claim it as bdbnging to them by hereditary right. A 
remarkable instance of this is produced, Mem. derAead.de8 
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Inscript. torn. xxx. p 595. Another occurs in the Thessor. 
anecdot. published by Martene &. Durand, vol i. p. 873. — This 
revolution In property occasioned a chunge corresponding to it 
in political government; the great vassals of the crown, as they 
acquired such extensive possessions, usurpeil a porportional 
degree of power, depressed the jurisdiction of the crown, and 
trampled on the privileges of the people. It is on account of 
this connexion, that it becomes an object of importance in 
history to trace the progress of feudal property; for, upon dis- 
covering in what state property was at any particular period* 
we may determine'with precision what was the degree of power 
possessed by the king or by the nobility at that juncture. 

One circumstance more^ with xespect to the changes which 
property undvrwent, deserves attention. 1 have shewn, that 
when the various tribes of barbarians divided their amquesls 
in the fifth and sixth centuries, the property which they ac- 
quired was all(xliai ; but in several parts of Europe, property 
had become almost entirely feudal by the beginning of the 
tenth century. The former species of property seems to 
be so much better, and more desirable than the latter, that 
such a change appears surprising, especially when we are in- 
formed that allodial property was n*equently converted into 
feudal, by a voluntary deed of the possessor. The motives 
which determined them to a choice so repugnant to the ideas 
of modem times concerning property, have been investigated 
and explained by M. de Montesquieu, with his usual discern- 
ment and accuracy, lib. xxxi. c. h. 'i'he most considerable is 
that of which we have a hint in Lambertus Ardensis, an an- 
cient writer quoted by Du Cange, voce Alodis In those times 
of anarchy and disorder which became general in Kurope after 
the death.of Charlemagne, when there was scarcely any union 
among the different members of the community, and indivi« 
duals were exposed, single and undefended by government, to 
rapine and oppression, it became necessary for every man to 
have a powerilil protector, under whose banner he might 
range himself, an<l obtain security against enemies whom ang* 
ly he could not oppose. For this reason he relinquished iSa 
allodial independence, and subjected himself to the feudal ser^ 
vices, that he mi^ht find safety under the patronage of some 
respectable superior. In some parts of Europe, this change 
from allodial to feudal property became so general, that he 
who possessed land had no longer any liberty of choice left. 
He was ol)iiged to recognize some liege lord, and to hoUi of 
him. Thus Beaumauoir informs us, that in the counties of 
Clermont and Beauvois, if the lord or count discovered any 
lands within his jurisdiction* for which no service was performra 
and which paid to him no taxes or customs, he might instantly 



214 PROOFS AND ILLUSTRATIONS. 

staxe it as hifl own ; for, says he, according to our castoin, no 
man can hold allo^al propertj. Coust. ch. 24. p. 133. Upon 
the some principle is founded a maxhn, which has at length 
become general in the law of France, NitUe terre tarn Seigneur. 
In other provinces of France, allodial property seems to have 
remained longer unalienated, and to have been more highly 
valued. A great number of charters, containing grants or 
sales, or exchanges of allodial lands in the province of Ijan- 
ffuedoc, are published Hist gener. de Langued. par. D. D. De 
Vic and Vaisette, torn. iL During the ninth, tenth, and great 
part of the eleventh century, the property in that province 
seems to have been entirely allodial ; and scarcely any mention 
of feudal tenures occurs in the deeds of that country. The 
itate of property during these centuries, seem to have be^i 
perfectly similar in Catalonia and the country of Rousillon, as 
appears from the original charters published in the Appendix 
to Petr. de la Marca*8 treatise de marca sive limite Hispenioo. 
Allodial property seems to have continued in the Low Coun- 
tries to a period still later. Dining the eleventh, twelfth, and 
thirteenth centuries, this species of property appears to hare 
been of conuderable extent. Minei opera diplom. vol. i 34. 
74, 75. 93. 817. ^96. 843. B47. 578. Some vestiges of allo<Mai 
property appear there as late as the fourteenth century. Ibid. 
218* Several facts which prove that allodial property subsisted 
in different parts of Europe long after the introduction of feu- 
dal tenures, and which tend to illustrate the distinction be- 
tween these two difierent species of possession, are produced by 
M. Houard, Anciennes Loix des Fran9ois, conservees dans 
les Coutumes Angloises, voL L p. 192, &c The noticms of 
men with respect to property vary according to the diversity 
of their understandings, and the caprice of their passions. At 
the same time that some persons were fond of relinquishing al- 
lodial property, in order to hold it by feudal tenure, others seem 
to have been solicitous to convert their fiefs into aBodial pro- 
perty. An instance of this occurs in a charter of Louis le De- 
txmnaire, published by Eckhard, Commentarii de rebus Fran- 
cis Orientolis, voL ii. p 88S. Another occurs in the year 1299, 
Beliqniae MSS. omnis sevi, by Ludwig, voL i. p. 209 ; and 
even one as late as the year 1337, ibid. vol. vii p. 40. The 
same thing took place in the Low Countries. ACrsei oper. 
i. 52. 

In tracing these various revolutions of property, I have 
hitherto chiefly confined myself to what happened in France, 
because the ancient monuments of that nation have either been 
more carefully preserved, or have been more clearly Olustrated 
than those (» any people in Europe. 
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In Italy, ihe sfiine leTolutipps biq^pened in property, and 
succeeded each other in the same order. There is some 
ground) however, for coi\jectviring that allodial property con- 
tinued longer in estimation among the Italians tlvm among 
the Frendi* It appears, that many of the charters granted by 
the emperors in the ninth century, conveyed an alfodial right 
to land. Murat. Antiq. med. svi, v. L p. 575, 4cc. But in the 
e)eventh century we nnd some examples of persons who re- 
signed their allodial property, and received it back as a feudal 
tenure. Id. p. 610, &c. Muratori observes, that the word 
feudum, which came to be substituted in place of bene/Muntt 
does not occur in any authentic charter previous to the ele- 
venth century. Id. 594^ A charter of king Bobert of P^rance, 
A. D. 1008, is the earliest deed in which I have met with the 
word feudum. Bouquet receuil des histonens de Gaule & 
de la France, tom. z. p. 593, b. This WjC»d occurs indeed in 
an edict, A. D. 790, publi3hed by Brussel, vol. i. p. 77. But 
the authenticity of that deed has been called in question, and 
perhaps the frequent use of the word feudum in it is an additional 
reason for doing so. The account which I have given of the na- 
ture both of aUodlsd and feudal possessions receives some con- 
firmation from the etymology of the words themselves. Alode 
or ailodium is compounded of the German particle an and lot, 
i. e> land obtained by lot. Wachteri Glossar. Oermanicum, 
voc. Allodium^ p. 35. It appears from the authorities produced 
by him and by Du Cange, voc Sort^ that the northern nations 
divided the lands which they had conquered in this manner. 
Feodum is compounded of od possession or estate, and fi^ 
wages, pay ; intimating that it was stipendiary, and granted as 
a recompence for service. Wachterus, ibid, voc Feodum,^. 
iil. 

The pro^freBS of the feudal system among the Germans was 
peifectiy similar to that which we have tra^ in France. But 
as the emperors of Germany, especially aftar the Imperial 
crown passed from the descendants of Charlemagne to the 
house m Saxony, were far superior to the contemporary mon- 
ardis of France in abilities, the Imperial vassals did not aspire 
so early to independence, nor did they so soon obtain the pri- 
vilege of possessing their benefices by hereditary right. Ac- 
cording to the compilers of the Libri Feudorum, Orairad II. 
or the Salic, was the first emperor who rendered fiefs heiedi- 
tary. lib. i. tit. i. Conrad began his reign A. D. 1(V24, Lu- 
dovicus Pius, under whose reign grants of hereditary fief8^rere 
frequent in France, succeeded his father A. D. 814. Not only 
was this innovation so much later in being introduced among 
the vassals of the German emperors, but even alter Coniad 
had established it, the law continued fiivourable to the ancient 
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ptactioe ; snd unless the charter'of the yassal bore expressly 
that the fief descended to his heirs, it was presumed to be 
granted only during life. Lib. feud« ibid. Kven after the al- 
teration made by Conrad, it was not uncommon in Germanj 
fo grant fiefs only for life ; a charter of this kind occurs as late 
as the year 1376. Charta ap. Bochmar. Princip. Jur feud. p. 
961. The transmission of fiefs to coilateraland female heirs* 
took place very slowly among the Germans. There is extant a 
diarter, A. D 1301, conveying their right of succession to ^ 
males, but it is granted as an extraordinary mark of favour, and 
in reward of uncommon services. Bochmer.ibid. p. 365. In 
Germany, as well as in France and Italy, a considerable part 
of the 1.1 nds continued to be allodial long after the feudal mode 
of tenure was introduced. It appears fix>m the Codex Diplo- 
maticus Monasterii Buch, that a great part of the lands in the 
marquisate of Misnia was still allodial as late as the thirteenth 
century. No SI. 36, S7 46, 8cq, ap. Scriptores hist. German, 
cura Schoetgenii & Kreyaigii. Altenb. 1755. vol. ii. 183, &c. 
Allodial property seems to have been common in another dis- 
trict of the same province, during the same period. Reliquise 
Diplomatics Sanctimonial, Beutiz. No. 17. 36. 58. ibid. 374, &c. 

NOTE IX. SECT. I. p. 22. [I]. 

As I shall have occasion, in another Note, to represent the 
condition of that part pf the people who dwelt in cities, I will 
confine myself in this to consider the state of the inhabitants 
of the country. The persons employed in cultivating the 
ground during the ages under review may be divided into three 
classes ; I. Servi or slaves. This seems to have been the most 
numerous class, and consisted either of captives taken in war, 
or of persons, the property in whom was acquired in some one 
of the various methods enumerated by Du Cange, voc Servus^ 
v. 6. p. 1-47 . The wretched condition of this numerous race of 
men will appear from several circumstances. 1 . Their masters 
had absolute dominion over their persons. They had the power 
of punishing their slaves capitally, without the intervention of 
any judge. This dangerous right they possessed not only in 
the more early periods, when their manners were fierce, but it 
Cont.inu>:;d as late as the twelfth century. Joach. Potgiesserus 
de statu servorum. Lemgov 1 736. 4to. lib. ii. cap i. § 4. 10. 
13. 24 Even after this jurisdiction of masters came to be re- 
strained, the life of a slave was deemed to be of so little value, 
that a very slight compensation atoned for taking it away. Idem, 
lib. iii. c 6 . If masters had power over the lives of their slaves, 
it isjevident that almost no. bounds would be set to the rigour 
of the punishments which they might infiict upon them. The 



Godev of ancient Uirs preseribed piiiiibhn<6ttto fbr the crlmai' 
of slaves different from those which were inflicted on free 
men. The latter paid only a fine or connpensation ; the for. 
mer was subjected to corpotal punishments. The crueHy of 
these was in many instances excessive. Slaves might be pot 
io the lac^ on very slight oecasSons. Tlielaws with respect to 
t^Me points are to be found in Fot^esserus, lib. iii. cap. 7. 9* 
and are i^ocking to humanity. If the dominion of masteM 
over the Uves and persons of thtir (A&res was thus extensive* 
it was no less so over their actions and propertv. They were 
not orifi^inally permitted to marly. Male and Unnale slave* 
were allowed, and even encouraged to cohabit together. But 
this union was not considered as a marriage, it was called cm- 
tnbemium, not nupHce or fnatHnumhim. Potmess. lib. ii. c. 2. § 1. 
This notion was so much established, that, dining several 
centuries after the barbarous ilations embraced the Christian 
religion, slaves, who Uved as husband and wife, were not 
jottied together by any religious ceremony, and did not re- 
ceive the nuptial benediction from a priest. Ibid. § (0, 11. 
When this cox^unction between slaves came to be considered 
oBa lawful marria^, they were not permitted to marry with- 
out the consent of their master, and such as ventured to do 
so, without obtaining that, were punished with ffreat severity, 
and sometimes were put to death. Potgiess. ibid. § 12, &c. 
©regor. Turon. hist. lib. v. c. 3. When the manners of the 
European nations became more sentle, and their ideas more 
liberal, slaves who married without their master's consent 
were subjected only to a fine. Potgiess. ibid. § 20. Du Cango 
Gloss, voc Forismarttagium. 3. Aflthe children of slaves were 
in the same condition with their parents, and became the pro- 
perty of the master. Du Cange Gloss, voc. Setvut, vol. vi. 450. 
Murat. Antiq. Ital. voL i. 766. 4. Slaves were so entirely the 
property of their masters, that they could sell them at pleas- 
ure. While domestic slavery continued, property in a slave 
was sold in the same manner with that which a person had in 
any other moveable. Afterwards slaves became adscripti gkhoe^ 
and were conveyed by sale, together with the farm or estate 
to which they belonged. Potgiesserus has collected the laws 
and charters which illustrate this well-known circumstance in 
the condition of slaves. Lib. ii. c. 4. 5. Slaves had a title to 
nothing but subsistence and clothes from their master ; all 
the profits of their labour accrued to him. If a master, from 
indulgence, gave his slaves any peculUim, or fixed allowance 
for their subsistence, they had no right of property in what 
they saved out of that. All that they accumulated beloiiged 
to their mastar. Potgiess. lib. ii. c 10. Murat. Antiq. ItaL 
voL L 768. Du Cange, voc Servut, voL vi. p. 451. Conform- 
ably to the same principle, all the effects of slaves belonged 
to their master at their death, and they could not<«l^)ose of 
VOL. I. T 
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them bj testament. Potgiess. fib. ii. a 11. 6. Slaves were 
distinguished from free men by a peculiar dress. Among all 
the barbarous nations, long hair was a mark of dignity and of 
freedom ; slaves were for that reason obliged to shave thdr 
heads ) and bj this distinction, how indifferent soever it may 
be in its own nature, they were reminded every moment oi 
the uiferiority of their condition. Potgiess. lib. iiL c. 4. For 
the same reason it was enacted in the laws of almost all the 
nations of Europe, that no slave should be admitted to give 
evidence against a free man in a court of justice. Du Cange» 
Yoc Serotts, voL vi. p. 451. Potgiess. lib. lii c 3. 

2. VUbm. They were likewise adtcripU gletng or vlOr, fixnn 
which they derived their name, and were transferable alon^ 
with it. Du Cange, voc ViUanui. But in this they difierea 
from slaves, that they paid a fixed rent to their master for the 
land which they cultivated, and, after paying that, all the 
fruits of their labour and industry belong^ to themselves iA 
property. This distinction is marked by Pierre de Fontain*s 
Conseil. Vie de St. Louis par JoinviUe, p. 119. edit, de Du 
Cange. Several cases decided agreeably to this principle are 
mentioned by Murat. ibid. p. 773. 

3. The last class of persons employed in agriculture were 
free men. These are aistinguished by various names among 
the writers of the middle ages, ^rfmafinl, amdUionaletf <frigi' 
narii, tributales, ^c. These seem to have been persons who 
possessed some small allodial property of their own, and be- 
sides that, cultivated some farm belonnng to their more 
wealthy neighbours, for which they paid a fixed rent ; and 
bound themselves likewise to perform several small services l« 
prato vel in messe^ in aratura vel in vinea, such as ploughing a 
certain quantity of their landlord*s ground, assistin^^ nim in 
harvest and vintage work, &c The clearest proof of this 
may be found in Muratori, v. i. p. 712. and in Du Cange un- 
der the respective words above mentioned. I have not been 
able to discover whether these arimanm^ &c. were removeable 
at pleasure, or held their farms by lease for a certain niunber 
of years. The former, if we may judge from the genius and 
maxims of the age, seems to be most probable. These per- 
sons, however, were considered as free men in the most ho- 
nourable sense of the word ; they enjoyed all the privileges of 
that condition, and were even called to serve in war ; an hon- 
our to which no slave was admitt^. Murat. Antiq» voLi. p. 
743. vol ; ii. p. 446. This account of the condition of these three 
different classes of persons, will enable the reader to appre- 
hend the full force of an argument which I shall produce in 
confirmation of what I have said in the text concerning tHe 
fetched state of the people during the middle ages. I^ot* 
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vithfltandinff the immense difference between the first of these 
da^ies and the third, such was the spirit of tyrannj which pre- 
vailed among the great proprietors or land, and so various their 
opportunities of oppressing those who were settled on their 
estates, and of rendering their condition intolerable, that man^ 
fi*ce men, in despair, renounced their liberty, and voluntarily 
surrendered themselves as slaves to their powerful mastersu 
This they did, in order that their masters might become more 
immediately interested to afford them protection, together 
with the means of subsisting themselves and their familieeb 
The forms of such a surrender or obnoonatio^ as it was then 
called, are preserved by Marculsus, lib. ii.c. 28; and by the 
anonymous author published by M. Bignon, together with the 
collection offirmulte compiled by Marculsus, c 16. In both, 
the reason given for the olbnoxiatio^ is the wretched and indi^ 
gent condition of the person who gives up his liberty. It was 
still more common for free men to surrender their liberty to 
bishops or abbots, that they might partake of the security 
which the vassals and slaves of churches and monasteries en- 
joyed, in consequence of the superstitious veneration paid to 
the saint under whose immediate protection they were sup* 
posed to be taken. Du Cange, voc. Oblatut^ vol. iv. p. 1266. 
That condition must have been miserable indeed, which ooul4. 
induce a free man voluntarily to renounce his liberty, and to 
give up himself as a slave to the disroosal of another. The 
number of slaves In every nation of Curope was immense. 
The greater part of the inferior class of people in France were 
reduced to this state at the commencement of the third race 
of kings. L*£spr. des Loix, liv. zxx. c. 11. The same was 
the case in England. Brady Prefl Uk Gen. Qist. Many cu- 
rious facts, with respect to the ancient state of vUlaint, or 
slaves in England, ar^ published in Observations on the Sta- 
tutes, chiefly the more ancient, third edit. p. 269, &c. 

NOTE X. SECT. I. p. 24. [K]. 

iKVUMEBAaLE pioofi of this miffht be produced. Many 
charters, panted by persons of the highest rank, are preserved, 
from which it app^irs that they could not subscribe their 
name. It was usual for persons, who could not write, to 
make the sign of the cross in confirmation of a charter. Several 
of these remain where kings and persons of great eminence 
afiix tignum crucis manu propria pro igtwroHone lUerarum. Du 
Cange, voc. Crux, vol. iii. p. 1191. From this is derived the 
phnue of signing instead of subscribing^ a paper. In the 
ninth century, Herbaud Comes Palatu, though supreme 
judge of the empire by virtue of his office, could not 
0ub«zribe his name. Nouveau Traits de Diplomatique par 
deux Benedictins, 4to. torn* iL p. 422. As late as the four- 
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teenth centiuy, J>u Gueadin, caoaUWe of France, the greatest 
man in the state, and one of the greatest men of his age, 
could neither read nor write. St. Palaye Memoires sur 
Tandenne Chevalerie, tit. ii. p. 83. Nor was this ignorance 
oonfined to laymen ; the greater part of the clergy was not 
man J decrees superior to thjm in science. Many dignified 
ecclesiastics could not subscribe the canons of those coundls, 
in wbidi they sat as members. Nouv. Traite de|Diplom. torn. 
ii' p. 424. One of the questions appointed by the canons to be 
put to persons who were candidates for orders was this, 
** Whether they could read the gospels and epistles, and ex- 
plain the sense of them, at' least literally ?* Begino Pru- 
miensis ap. Bruck. Hist. Philos. y. iii. p. 631. Alfred the 
Great complained, that from the Humber to the Thames 
there was not a priest who understood the liturgy in his mother* 
tongue, or who could translate the easiest piece of Latin ; and 
that from the Thames to the sea, the ecclesiastics were still 
more ignorant. Asserius de rebus gestis Alfred!, ap. Camdeni 
Anglica, &c. p. 25. The ignorance of the deigy is quainUy 
described by an author of the dark ages : '< Potius dediti guise 
ijuam glossse ; potius coUigunt libras quam legunt Ubros ; Ii- 
bentiiks intuentur MarthiSn quam Marcum ; malimt legere 
in Salmone quam in Solomone." Alanus de Art. Predicat. ap. 
Lebeuf. Dissert, tom. ii. p. 21. To the obvious causes of sudi 
umversal iterance, arising from the state of government and 
manners, trom the seventh to the eleventh century, we may 
add the scarcity of books during that period, and the diffi- 
culty of rendmng them more common. The Bomans wrote 
their books either on parchment, or on paper made of the £- 
gyptian papyrus. The latter being the cheapest, was of course 
the most commonly used. But after the Saracens conquered 
!Bgypt in the seventh century, the communication between 
that country and the people settled in Italy, or ^ other parts 
of Europe, was almost entirely broken off, and the papyrus was 
no longer in use among them. They were obliged, on that ac- 
count, to write all their books upon parchment, and, as the price 
of that washigh, books became extremely rare and of great value. 
We may judge of the scarcity of the materials for writing them 
from one circumstance. There still remains several manu- 
scripts of the eighth, ninth, and following centuries, written 
on parchment, from which some former writing had been 
erased, in order to substitute a new composition in its place 
In this manner it is probable that several works of the ancients 
perished. A book of Livy or of Tacitus might be erased, to 
make room for the legendary tale of a saint, or the supersti- 
tious prayers of a missal. Murat. Antiq^ ItaL v. iii. p. 833. 
P. de Montiaucon affirms, that the greater part of the manu- 
scripts on parchment which he has seen, those of an ancient 
date excepted, are written on parchment from which sopit 
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former treatise had been erased. Mem. de TAcad. des In- 
script. torn. iz. p. 325. As the want of materials for writing 
is one reason why so many of the works of the ancients have 
perished, it accounts likewise for the small number of manu- 
scripts of any kind, previous to the eleventh century, when 
they began to multiply from a cause which shall be men- 
tioned. Hist. Liter, de France, tom. vi. p. 6. Many circum- 
stances prove the scarcity of books during these ages. Private 
persons seldom possessed any books whatever. Even monas- 
teries of considerable note had only one missal. Murat. 
Antiq. V. ix. p. 789. Lupus, abbot of Ferriers, in a letter to 
the pope, A. D. 855, beseeches him to lend him a copy of 
Cicero de Oratore and Quintilian's Institutions, " for," says 
he, " alliioueh we have parts of those books, there is no com- 
plete copy of them in all France." Murat. Ant. v. iii. p. 835. 
'Xhe price of books became so high, that persons of a mode- 
rate mrtune could not afford to purchase them. The coimtess 
of Anjou paid for a copy of the Homilies of Haimon, bishop 
of Alberstadt, two himdred sheep, five quarters of wheat, and 
the same quantity of rye and millet. Histoire Literaire de 
France par des Religieux Benedictins, tom. vii. p. 3. .Even 
so late as the year 1471, when Louis XI. borrowed the works 
of Basis, the Arabian physician, from the faculty of medi- 
cine in Paris, he not only deposited in pledge a considerable 
quantity of plate, but was obliged to procure a nobleman to 
join with him bb surety in a de^, binding himself under a 
great forfeiture to restore it. Gabr. Naude Addit. a THis- 
toire'de Louys XI. par Comines, edit, de Fresnoy, tom. iv. p. 
281. Many curious circumstances, with respect to the extra- 
vagant price of books in the middle ages, are collected by that 
industrious compiler, to whom I refer such of my readers as 
deem this small branch of literary history an object of curio- 
sity. When any person made a present of a book to a church 
or monastery, in which were the only libraries during several 
ages, it was deemed a donative of such value, that he ofiered 
it on the altar pro remedio animce sues, in order to obtam the 
forgiveness of his sins. Murat. vol. iii. p. 836. Hist Lit. de 
France, tom. vL p. 6. Nouv. Trait, du Diplomat, par deux 
Benedictins, 4to. tom. i. p. 481. In the eleventh centiu*y, the 
art of making paper, in the manner now become universal, 
was invented ; by means of that, not only the numbei; of 
manuscripts increased, but the study of the sciences was won- 
derituUy fedliUted. Murat. ib. p. 871. The invention of the 
art of making paper, and the invention of the art of printing, 
are two considerable events in literary history. It is remark, 
able that the former preceded the first dawning of letters and 
improvement in knowledge towards the close of the eleventh' 
century ; the latter ushered in the light which spread over 
Europe at the sera of the Keformation. 
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NOTE XI. SECT. L p. 2A. [L]» 

All the reli^us maziins and pnustioes of the daxk ages 
are a ptoof of this. I shall produce one remarkable testimonj 
in confirmation of it, &om an author canonized by the church 
of Rome, St. Eloy or Egidiua, bishop of Noyon, in the seventh 
century. « He is a gwd Christian who comes frequently to 
church ; who presents the oblation which is offered to Grod 
upon the altar ; who doth not taste of the fruits of his own in- 
dustry untU he has consecrated a part of them to God ; who, 
when the holy festivals ajMsroacb, lives chastely even with his 
own wife during ^veral days, that with a safe conscience he 
may ^raw near tne^altar of Ood ; and who, in the last tdace, can 
repeat t^e Creed and the LK)rd*s Prayer. Bedeem then your 
souls from destruction, while you .have the means in yoiar 
power ; offer presents tmd tythes to churchmen ; come more 
frequently to church ; humbly implore the patronage of the 
aaints ; for, if you observe these things, you may come with 
security in llie day of retribution to the tribunal of the eter* 
nalJudge* and say, * Give to us, O Lor^ for we have given 
unto tJiee.' *' JDacherii Spicelegium Yei Script, v. ii. p. 94 
The learned and judicious translator of ]>r. Mosheim*s Ecclesi- 
astical History, to one of whose additional notes I am indebted 
for my knowledge of this^pass^ge, subjcHns a very proper re- 
flection : '* We see here a lur^e and ample description of a 
good Christian, in which there is not the least mention of the 
love of God, resignation to his will, obedience to his lawsi 
•r of justice, benevolence, and charity towards men." Moab. 
j;cde8. Hist. v. i. p. 324. 

NOTE XIL SECT. I. p. 25. [M]* 

That infallibility in all its determinations, to which the 
^urch of Rome pretends, has been attended with one un- 
l^ppy consequence* As it is impossible to relinqui^ any 
opinion, or to alter any practice which had be^i established 
by auUiority that cannot err, all its institutions. and ceremo- 
nies must be immutable and everlasting, and the church 
must continue to observe, in enlightened times, those rites 
which were introduced during the ages of darkness and ere- 
4Luiity. What delighted and edified the latter, must disgust 

S' id shock the former. Many of the rites observed in the 
omish church appear manifestly to have been introduced 
by a superstition of the lowest and most illiberal species 
iiany of them were borrowed^ with little variation, from the 
ij^ligious ceremonies established among the ancient Heathens^ 
Some were -ao ridiculous, that if every age did not furnish ii^ 
.«tancet of the fasf^Ung influence of superstition as well tt 
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of the whimsical forms which it assumes, it must appear in* 
cr^ble that they should have been ever received or tolerated^ 
In several churches of France, they celebrated a festival in 
commemoration of the Virgin Mary*s flight into Egypt. It 
was called the Feast of the Ass. A younggirl* richly dres8ed»« 
with a child in her arms, was set upon an ass superbly capa* 
risoned. The ass was led to the altar in solemn procession. 
High mass was said with ^reat pomp. The ass was taught to 
kneel at proper places ; a ny mn no less childish than impious 
was sung in his praise ; and when the ceremony was ended, 
the priest, instead of the usual words with which he dismissed 
the people, brayed three times like an ass ; and the people* 
instead of the usual response. We bless the Lord, brayed 
three times in the same manner. Du Cange, voc. Feitum, t. 
iii. p. 434. This ridiculous ceremony was not, like the fes- 
tival of fools, and some other pageants of those ages, a mere 
ftrdcal entertainment exhibited m a church, and mingled, as 
was then the custom, with an imitation of some religious rites ; 
it was an act of devotion, performed by the ministers of reli- 
gion, and by the authority of the church. However, as this 
practice did not prevail universally in the Catholic church, its 
absurdity contributed at last to abolish it. 

NOTE Xin. SECT. I. p. 30. [N]. 

As there is no event in the history of mankind more singu- 
lar than that of the Crusades, every circumstance that tends 
to explain or to g^ve any rational account of this extraordinary 
|!renzy of the human mind is interesting. I have asserted in 
the text, that the minds of men were prepared gradually for 
the amazing effort which they made in (;onsequence of the 
exhortations of Peter the hermit, by several occurrences pre- 
vious to his time. A more particular detail of this curious 
and obscure part of history, may perhaps appear to some of 
my readers to be of importance. That the end of the world 
was expected about the close of the tenth and beginning of 
the eleventh century ; and that this occasioned a genera] alarm 
is evident from the authors to whom I have referred in the 
text. This belief was so universal and so strong, that it 
mingled itself with civil transactions. Many charters, in the 
latter part of the tenth century, begin in this manner : ** Ap- 
propinquante mundi termino,'* &c. As the end of the world 
IS now at hand, and by various c;alamities and judgments the 
signs of its approach are now manifest. Hist, de Langued. 
par D. D. de Vic et Vaisette, torn. ii. Prt uves, p. 86. 89, 90. 117. 
158, &c. One effect of this opinion was, that a great number 
of pilgrims resorted to Jerusalem, with a resolution to die 
there, or to wait the coming of the Lord ; kings, earls, mar* 
quisieS) bishops, and even a great number of women, besidei^ 
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persons of inferior rank, flocked to the Holj Land. Gkber. 
Rodulpb. Hist, chez Bouquet Reoeuil, torn. x. p. 50. 52. A- 
nother historian mentions a vast cavalcade of pi^frims who ac- 
companied the court of An^uleme to Jerustdem in the year 
1026. Chronic. Ademari, ibid. p. 162. Upon their retum» 
ihese pilgrims filled Europe with lamentable accounts of the 
state of Christians in the Holy Land. WiUerm. Tyr. Hist, 
ap. Guest. Dei per France, voL ii. p. 636. Guibert. Abbat. . 
Hist. ibid. voL i. p. 476. Besides this, it was usual for manjr 
of the Christian inhabitants of Jerusalem, as well as of other 
cities in the East, to travel as mendicants through Europe ; 
and by describing the wretched condition of the professors of* 
the Christian faith under the dominion of Infidels, to extort 
chari^, and to excite zealous persons to make some attempt 
in order to deliver them from oppression. Baldrid Archie- 
piscopi Histor. ap. Gesta Dei, &c. vol. 1. p. 86. In the year 
986, Gerbert, archbishop of Ravenna, afterwards Pope Silves- 
ter II. addressed a letter to all Christians in the name of the 
church of Jerusalem. It is eloquent and pathetic, and con- 
tains a formal exhortation to take arms against the Pa^an op- 
pressors, in order to rescue the holy city firom their yoke. 
Gerberti Epistolse ap. Bouquet Keceiul^ tom. x. p. 426. In 
consequence of this spirited csdl^ some subjects of the republic 
of Pisa equipped a fleet, and invaded the territories of the 
Mahometans m Syria. Murat. Script. Her. Italicr vol. iii. 
p. 400. The alarm was taken in the East, and an opinion 
prevailed, A. D. 1010, that all the forces of Christaidom were 
to unite, in order to drive the Mahometans out of Palestine* 
Chron. Ademari ap. Bouquet, tom.'x. p. 152. It is evident 
from all these particulars, that the ideas which led the Crusad- 
ers to undertake their wild enterprise did not arise, according 
to the description of many authors, from a sudden fit of frantic 
enthusiasm, but were gradually formed ; so that the universal 
concourse to the standard of the cross, when erected by Urbui 
II. will appear less surprising. 

If the various circumstances which I have enumerated in 
this note, as well as in the history, are sufficient to accoimt for 
the ardour witii which such vast numbers engaged in such a 
dangerous undertaking, the extensive privileges and immuni- 
ties' granted to the persons who assumed the! cross, serve to 
account for the long continuance of this spirit in Eurppe. 1. 
They were exempted from prosecutions on account of debt, 
during the time of their being engaged -in this holy service. 
Du Cange, voc Cruo** pHvUegmm^ v. u.p. 1194. — 2. They were 
exempted from paying interest for the money which they had 
borrowed, in order to fit them for this sacred warfare Ibid. 
—3. They were exempted either entirely, or at least during a 
certain time, from the payment of taxes. Ibid, Ordonmces 
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des Kois de France, torn. i. p. 33.-;-4. They might alienate 
their lands without the consent of the superior lord of whom 
they held. Ibid. — 5. Their persons and effects were taken 
under the protection of St. Peter, and the anathemas of the 
church were denounced against all who should molest them, 
or carry on any quarrel or hostility against them, during their 
absence, on account of the holy war. Du Cange, Ibid. Gui- 
bertus Abbas ap. Bon^ars. i. p. 480. 482. — 6. They enjoyed all 
the privileges of ecclesiastics, and were not bound to plead in 
any civil court, but were declared subject to the spiritual 
jurisdiction alone. Du Can^, lb. Ordon. des Hols, tom. i. 
p. 34. 174.— 7. They obtained a plenary remission of all their 
sins, and the gates of heaven were set open to them, without 
requiring any other proof of their penitence, but their engag- 
ing in this expedition ; and thus, by gratifying their favourite 
passion, the love of war, they secured to themselves civil 
rights of great value, and religious immunities, which were 
not usually obtained, but by paying large sums of money , or by 
undergoing painful penances. Guibert. Abbas, p. 480. When 
we behold the civil and ecclesiastical powers vyin^ with each 
other, and straining their invention in order to devise expe- 
dients for encouraging and adding strength to the spirit of 
superstition, can we be surprised tliat it should become so ge- 
neral as to render it in&mous, and a mark of cowardice, to 
decline engaging in the holy war ? Willerm. Tyriensis ap* 
Bongars. vol. ii. p. 641. The histories of the Crusades, written 
by modem authors, who are apt to substitute the ideas and 
maxims of their own age in the place of those which influenced 
the persons whose actions they attempt t'o relate, convey a 
very imperfect notion of the spirit at that time predominant 
in Europe. The original historians, who were animated them- 
selves with the same passions which possessed their contempo- 
raries, exhibit to us a more striking picture of the times and 
manners which they describe. The enthusiastic rapture with 
which they account for the effects of the pope's discourse in 
the coundl of Clermont ; the exultation with which they 
mention the numbers who devoted themselves to this holv 
warfare i the confidence with which they express their reh- 
ance on the divine protection ; the extacy of joy with wliich 
they describe their taking possession of the holy city, will en- 
able us to conceive, in some degree, the extravagance of that 
2seal which agitated the minds of men with such violence, and 
will suggest as many singular reflections to a philosopher, as 
any occurrence in the history of mankind. It is unnecessary 
to select the particular passages in the several historians, which 
confirm this observation. But lest those authors may be sus- 
pected of adorning their narrative with any exaggerated de- 
scription, I shall appeal to one of the leaders who conducted 
the enterprise. There is extant a letter from Stephen^ the 
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earl of Chartres and Bloia, to Adelahia wife, in which he gives 
her an account of the prc^ess of the Crusaders. He describes 
the Crusaders as the chosen army of Christ, as the servants 
and soldiers of God, as men who marched under the immedi* 
ate protection of the Almighty, being conducted by his hand 
to victory and conquest. He speaks of the Turks as accursed, 
sacrilegious, and devoted by Heaven to destruction; and 
when he mentions the soldiers in the Christian army, who had 
died, or were killed, he is confident that their souls were ad- 
mitted directly into the joys of Paradise. Dacherii Spicele* 
gium, vol. iv. p. 257. • 

The expence of conducting numerous bodies of men firom 
Europe to Asia, must have been exces^ve, and the difficulty 
of raising the necessary sums must have been proportionally 
great, during ages when the public revenues in every nation 
of Europe were extremely smaU. Some account is preserved 
of the expedients employed by Humbert II. Dauphin of Vi- 
enne, in order to levy the money requisite towards equipping* 
him for the Crusade, A. D. 1346. These I shall mention, as 
they tend to shew the considerable influence which the Cru- 
sades had, both on the state of property, and of civil govern- 
ment. 1. He exposed to sale part of his domains ; and as 
the price was destmed for such a sacred service, he obtained 
the consent of the French king, of whom these lands were 
held, ratifying the alienatio^. Hist, de Dauphine, torn. i. 
p. 332. 335. — f. He issued a proclamation, in which he pro- 
mised to grant new privileges to the nobles, as well as new 
immunities to the cities and towns,^ in his territories, in 
consideration of certain sums which they were instantly to pay 
on that account. Ibid. tom. ii. p. 512. Many of the charteiB 
of community, which I shall mention in another Note, were 
obtained in this manner.— 3. He exacted a contribution to- 
wards defraying the chargeslof the expedition from all lus sub- 
jects, whether ecclesiastics or laymen, who did not accompany 
him in person to the East. lb. tom. i. p. 335.— 4. He appropri- 
ated a considerable part of his usual revenues for the support of 
the troops to be employed in this service. lb. tom. ii. p. 51 & — 5. 
He exacted considerable sums not only of the Jews settled in 
his dominions, but also of the Lombards and other bankers who 
had fixed their residence there. Ibid. tom. i. p. 338. tom. ii. 
S28. Notwithstanding the variety of these resources, the 
dauphin was involved in such expence by thb expedition, 
that on his return he was obliged to make new demands on 
his subjects, and to pillage the Jews by fresh exactions. Ibid, 
tom. i. p. 344. 347i , When the count de Foix engaged in the 
first Crusade, he raised the money necessary for defhiying 
the expences of that expedition, by alienating part of his ter- 
ritories. Hist, de Langued. par D. D* de Vic et Vaisette, 
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torn. ii. p. 287. In like manner, Baldwin, count of Hainaut, 
mortgaged or sold a considerable portion of his dominions to 
the bishop of Liege, A. D. 1096. l>u Mont Corps Diploma- 
tique, torn. i. p. 59. At a later period, Baldwm, count of 
Namur, sold part of his estate to a monastery, when he in- 
tended to assume the cross, A. D. 1239. Miraei Oper. i. 313. 

NOTE XIV. SECT. I. p. 34. [O]. 

The usual method of forming an opinion concerning the 
comparative state of manners in two dinerent nations, is by 
attending to the facts which historians relate concerning each 
of them. Various passages might be selected from the By- 
zantin historians, describing the splendour and magnificence 
of the Greek empire. P. & Montfaucon has produced from 
the writings of St. Chrysostom a very faU account of the e\e» 
gance and luxury of the Greeks in his age. That father in hi« 
sermons enters into such minute details concerning the man- 
ners and customs of his contemporaries, as appear strange in 
discourses from the pulpit. P. de Montfaucon has collected 
these descriptions, and ranged them under different heads. 
The court of the more eany Greek emperors seems to have 
resembled those of eastern monarchs, both in magnificence 
and in corruption of manners. The emperors in the eleventh 
century, though inferior in power, did not yield to them in 
ostentation ana splendour. Memoires de TAcad. des Inscript. 
tom. XX. p. 197.— —But we may decide concerning the com- 
parative state of manners in the Eastern empire, and among 
the nations in the west of Europe, by another method, which, 
if not more certain, is at least more striking. As Constanti- 
nople was the place of rendezvous for all tne armies of the 
Crusaders, this brought together the people of the East and 
West as to one great interview. There are extant several con- 
temporary authors both among the Greeks and Latins, who 
were witnesses of this singular congress of people, formerly 
strangers in a great measure, to each other. They describe, 
with simplicity and candour, the impression which that new 
spectacle made upon their own minds. This may be consid- 
ered as the most lively and just picture of the real character 
and manners of each people, \nien the Greeks speak of the 
Franks, they describe them as barbarians, fierce, illiterate, im- 
petuous, and savagCf They assume a tone of superiority, as a 
more polished people, acquainted with the arts both of go- 
vernment and of elegance, of which the other was ignorant. 
It is thus Anna Comnena describes the manners of the Latins, 
Alexias, p. 224. 231. 237. ap. Byz. Script, vol. xi. She always 
views them with contempt as a rude people, the very men- 
tion of whose names was sufficient to contaminate the beauty 
and elegance of history, p. 229. ]^^icetas Choniatas inveighs 
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against them with stiU more yiolenoe, and gives an account of 
their ferocity and devastations, in terms not unlike those 
which preceding historians had employed in describing the 
incursions df the Goths and Vandals. Nicet. Chron. ap. Byz. 
Script, vol. iii. p. 302, &c. But, on the other han4> the Latin 
historians were struck with astonishment at the magnificenoey 
wealth, and el^ance which they discovered in the eastern 
empire. ** O wfaai a vast dty is Constantinople (exclaims 
Fufcherlus Camotensis, when he first beheld it), and how 
beautiful ! How many monasteries are there in it, and how 
many psdaces built with wonderful art ! How many manu* 
factures are there in the city amazing to behold ! It would be"^ 
astonishing to relate how it abounds with all good things, 
with gold, silver, and stuffs of various kinds ; for every hour 
ships arrive in its port laden with all things necessary for the 
use of man." Fulcher. ap. Bongars. vol. i. p. 386. TVlllermus 
archbishop of Tyre, the most intellig^t historian of the Cru- 
sades, seems to be fond on every occasion of describing the 
elegance and splendour of the court of Constantinople, and 
adds, that what he and his countrymen observed Uiere ex- 
ceeded any idea which they could have formed of it, nostra- 
rum enim rerum modum et dignitatem excedunt. Willerm. 
Tyr. ap. Bong. vol. ii. p. 657. 664. Benjamin the Jew, of 
Tudela in Navarre, who be^an his travels A.D. 1173, appears 
to have been equally astonished at the magnificence of that 
city, and gives a description of its splendour, in terms of high 
admiration. Benj. TudeL chez les Voyages faits en 12, 13, 
&c. Siecles, par Bergeron, p. 10, &c. Guntherus, a French 
monk, who wrote a history of the conquest of Constantinople 
by the Crusaders in the thirteenth century, speaks of the 
magnificence of that city in the same tone of admiration : 
<* Structuram autem sedificiorum in corpore civitatis, in ec- 
clesiis videlicet, et turribus, et in domibus magnatorum, vix 
uUus vel describere potest, vel credere describenti, nisi qui 
ea oculata fide cognoverit*" Hist. Constant inop. ap. Canisii 
licctiones Antiquas, fol. Antw. 1725. vol. iv. p. 14. Geoffrey 
de Viliehardouin, a nobleman of high rank, and accustomed 
to all the magnificence then known in the West, describes, 
in similar terms, the astonishment and admiration of such of 
his fellow-soldiers as beheld Constantinople for the first time : 
" They could not have believed, says he, that there was a 
city so beautiful and so rich in the whole world. "When they 
viewed its high walls, its lofty towers, its rich palaces, its su- 
perb churches, all appeared so great, that tney could have 
formed no conception of this sovereign city, unless they had 
seen it with their own eyes." Histoire de la Conquete de Con- 
stat, p. 49. From these undisguised representations of thehr 
own feelings, it is evident, that to the Greeks, the Crusaders 
appeared to be a race of rude, impolished barbarians ; whereos;. 
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the latter* how much soever the j might ooHtemn the unwar- 
like character of the former, could not help regarding them 
as far superior to themselves in elegance and arts.-*That the 
state of government and manners was much more improved 
in Italy than in the other countries of Europe, is evident not 
only from the ^buCU recorded in history, but it appears that 
the more intelligent leaders of the Crusaders were struck with 
the difference. Jacobus de Yitriaco, a French historian of the 
holy war, makes an elaborate panegyric on the character and 
manners of the Italians. He views them as a more polished 
people, and particularly celebrates them for their love of 
uberty, and civil wisdom ; ** in consilils circumspecti, in re suft 
publidi {Hxxxirandil diligentes et studiosi ; sibi in posterum 
providentes; aliis Bubjici renuentes; ante omnia hbertatem 
sibi defendentes ; sub uno quern eligunt capitaneo, communi- 
tati suae jura et instituti dictantes et similiter observantes.*' 
Histor. Hieirosol. ap. Gesta Dei per Francos, voL ii. p. 10S5. 

NOTE XV. SECT. I. p. 38. [P]. 

The different <)tep8 taken by the cities of Italy in order to 
extend their power and dominions are remarkable. As soon 
as their liberties were established, and they began to feel their 
own importance, they endeavoured to render themselves 
masters of the territory round their wsdls. Under the Komans, 
when cities enjo^red municipal privileges and jurisdiction, the 
circumjacent lands belonged to each town, and were the pro- 
perty of the community. But as it was not the genius of the 
£eu(Uil policy to encourage cities, or to shew any regard for 
their possessions and immunities, these lands had been seized* 
and shared among the conquerors. The barons to whqm they 
were granted, erected their castles almost at the fates of the 
city, and exercised their jurisdiction there. Under pretence 
of recovering their ancii nt property, many of the cities in 
Italy attached these troublesome neighbours, and dii possessing 
them, annexed their territories to the communities, and made 
thereby a considerable addition to their power. Several in- 
fltanoes of this occur in the eleventh, aiid beginning of the 
Iwelfth centuries. Murat. Antiq. Ital. vol. iv. p. 2 ^9, &c. 
Their ambition increasing together with their power, the 
cities afterwards attacked several barons situated at a greater 
distance from their walls, and obliged them to engage that they 
would become members of their community ; that they would 
take the oath of fidelity to their magistrates ; that they would 
subject their lands to all burdens and taxes imposed by com* 
mon consent ; that they would defend the community against 
all its enemies; and that they would reside within the city 
during a certain specified time in each year. Murat. ibid. 163. 
This subjection of the nobility to the municipal government 
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established in oties, became almost wiiyersaly attd was Oftai 
extremelj grieYOUs to persons accustomed to consider them- 
selves as independent. Otto Frisingensis thus describes^ the 
state of Italy under Frederic I. " The cities so much affect' 
liberty, and are so solicitous to avoid the insolence of power, 
that almost all of them have thrown off every other authority^ 
imd are governed by their own magistrates. Insomuch that 
all that country is now filled with free cities, most of which 
have compelled their bishops to reside within their walls, and 
there is scarcely any nobleman, how great soever his power 
may be, who is not subject to the laws and government of some 
city." De Gestis Frider. i. Imp. lib. ii. c. 13. p. 453* In 
another place he observes of the Marquis of Montserrat, that 
he was almost the only Italian baron who had preserved his 
independence, and had not become subject to the laws of any 
city. See also Muratori Antichita Estensi, vol. i. p. 411, 413. 
That state into which some of the nobles were compelled to 
enter, others embraced from choice. They observed the high 
degree of security, as well as of credit and estimation, which 
the growing wealth and dominion of the great communities 
procured to all the members of them. They were desirous to 
partake of these, and to put themselves under such power^l 
protection. With this view they voluntarily became citizens 
of the towns to which their lands were most contiguous ; and 
abandoning their ancient castles, took up their residence in 
the cities at least during [>art of the year. Several deeds are 
still extant, by which some of the most illustrious families in 
Italy are associated as citizens of different cities. Murat. ib. 
p. 165, &c. A charter, by which Atto de Macerata is admitted 
as a citizen -of Osimo, A. D. 1198, in the Marcha di Ancona* 
is still extant. In this he stipulates, that he will acknowledge 
himself to be a burgess of that community ; that he will to 
the utmost of his power promote its honour and wel&re ; that 
he will obey its magistrates; that he will enter into no league 
with its enemies ; that he will reside in the town during two 
months in every year, or for a longer time, if required by the 
magistrates. The community, on the other hand, take him, 
his family, and friends, under their protection, and engage to 
defend him agamst every enemy. Fr. Ant. Zacharias Anec« 
dota medii JEvi. Aug. Taur. 1755. fol. p. 66. This privil^e 
was deemed so important, that not only laymen, but ecc^- 
siastics of the highest rank, condescended to be. adopted as 
members of the great communities, in hopes of enjoying the 
safety and dignity which that condition conferred. Murat* 
ib. 179. Before the institution of communities, persons of 
n:)ble birth had no other residence but their castles. They 
kept their petty courts there; and the cities were deserted, 
having hardly any inhabitants but slaves, or persons of low 
condition. But in consequence of the practice which I hare 
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mentioned, cities not only became more populous, but were 
filled with inhabitants of better rank, and a custom which 
still subsists in Italy was then introduced, that all families of 
distinction reside more constantly in the great towns, than is 
usual in other parts of £urope. As cities acquired new con- 
sideration and dignity by the accession of such citizens, they 
became more sohdtous to preserve their liberty and indepen* 
dence. The emperors, as sovereigns, had anciently a palace 
in almost every great city of Italy ; when they visited that 
country they were accustomed to reside in these palaces, and 
the troops which accompanied them were quartered in the 
houses of the citizens. This the citizens deemed both igno* 
minious and dangerous. They could not help considering it 
as receivins a master and an enemy within their walla. They 
laboured therdbre to get free of this subjection* Some cities 
prevuled on the emperors to engage that they would never 
enter their gates, but take up their residence without the 
walls: Chart. Hen. IV. Murat. ib. p. 24. Others obtained 
the Imperial licence to pull down the palace situated within 
their liberties, on condition that they built another in the 
suburbs for the occasional reception of the emperor. Chart* 
Hen. IV. Murat. ib. p. 25. These various encroachments of 
the Italian cities alarmed the emperors, and put them on 
schemes for re-establishing the Imperial jurisdiction over them 
on its ancient footing. Frederick Bartmrossa engaged in this 
enterprise with great ardour. The free cities of Italy joined 
together in a general league, and stood on their defence : and 
after a long contest, carried on with alternate success, a so- 
lemn treaty of peace was concluded at Constance, A. D. 1183, 
by which all the privileges and inimunities gifted by former 
emperors to the principEd cities in Italy were confirmed and 
ratified. Murat. Dissert. XL VIII. This treaty of Constance 
was considered as such an important article in the jurispru- 
dence of the middle ages, that it is usually published together 
with the Libri Feudorum at the end of the Corpus Juris 
Civilis. The treaty secured privileges of great importance to 
the confederate cities, and though it reserved a considerable 
degree of authority and jurisdiction to the empire, yet the 
dties persevered with such vigour in their efforts in order to 
extena their immunities, and the conjunctures in which they 
made them were so favourable, that, before the conclusion of 
the thirteenth century, most of the great cities in Italy had 
shaken off all marks of subjection to the empire, and were 
become independent sovereign republics. It is not requisite 
that I should trace the various steps by which they advanced 
to this high degree of power so fatal to the empire, and so 
beneficial to the cause of liberty in Italy. Muratori, with his 
usual industry, has collected many original papers which 
Uhutnte this cuxious and little known part of history. Murat^ 
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Antiq. Ital. Dissert. L. See also Jo. Bapt. Vilknovse Hist. 
Laudis Pompeii sive Liodi> in Graev. Tbes. Antiquit. ItaL 

roL iii. p. 888. , 

NOTE XVI. SECT. I. p. 39. [QJ. 

XiONO before the institution of communities in France, 
charters of immunity or franchise were granted to some towns 
and villages by the lords on whom they depended. But these 
are very different from such as became common in the twelfth 
and thirteenth centuries. They did not erect these towns 
into corporations ; they did not establish a municipa} govern- 
ment ; they did not ^nt them the privilege of bearing arms. 
They contained noUun^ more than a manumission of the in- 
habitants from the ycS;e of servitude ; an exemption from 
certain services which were oppressive and i^rnominious ; and 
the establishment of a fixed tax or rent which the dtizens 
were to pay to their lord tn place of impositions which he could 
formerly lay upon them at pleasure. Two charters of this 
kind to two villages in the county of RousUlon, one in A. D. 
974, the other in A. D. 1025, are still extant. Fetr.de Marca, 
Marca^ sive Limes Hispaaicus, App. p. 909. 1038. Such con- 
cessions, it is probable, were not unknown in other parts of 
Europe, and may be considered as a step towards the more 
extensive privileges conferrM by Louis le Gros, on the towns 
within his domains. The communities' in France never as- 
pu'ed to the same independence with those in Italy. They 
acquired new privileges and immunities, but the right oi 
sovereignty remained entire to the king or baron within whose 
territories the respective cities were situated, and £rom whom 
they receive the charter of their freedom. A great number 
of these charters, granted both by the kings of France, and 
by their great vasssSs, are published by M. D^Achery in his 
Spicelegium, and many are foimd in the collection of the 
Ordonnances des Hois de France. These ccmvey a very striking 
representation of the wretched condition of cities previous to 
the institution of communities, when they were subject to the 
judges appointed by the superior lords of whom they held, 
and who had scarcely any other law but their wilL Each 
^ncession in these charters must be considered as a grant of 
some new privilege which the people did not formerly enjoy, 
and each regulation as a method of redressing some grievanoe 
under whi(£ the inhabitants d* cities former^laboured. The 
charters of communities contain likewise Uie first expedients 
employed for the introduction of equal laws and r^ular go- 
vernment. On both these accounts they merit paItic^Eur atten- 
tion, and therefore, instead of referring my readers to the 
many bulky volumes in which they are scattered, I shall ^vq 
them a view of some of the most important articles in thes^ 
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cdiarten, ranged under two general heads. I. Such as respectr 
personal 8»fet j. II. Such as respect the security of property. 

I. Duringf that state of turbulence and disorder which the 
corruption of the feudal government introduced into Europe, 
personal safety was the first and great object of every indivi- 
dual ; and as the great military barons alone were able to give 
sufficient protection to their vassals, this was one great source 
of their power and authority. But, by the institution of 
communities, effectual provision was made tor the safety of 
individuals, independent of the nobles. For, 1. The funda- 
mental article in every charter was, that all the members of 
the community bound themselves by oath to assist, defend, 
and stand by each other against all aggressors, and that they 
should not suffer any person to injure, distress, or molest any 
of their fellow-citizens. D'Acher. Spicel. x. 642. xi. 341, &c: 
.— g. Whoever resided in any town, which was made free, was 
obliged, under a severe penalty, to accede to the community, 
and to take part in the mutual defence of its members. 
D'Acher. Spic. xi. 344. — 3. The communities had the privilege 
of carrying arms ; of making war on their private enemies ; 
and of executing by military force any sentence which their 
magistrates pronounced. D'Ach. Spicel. x. 643, 644. xi. 343. 
—4. The practice of making satisfaction by a pecuniary com- 
pensation for murder, assault, or other acts of violence, most 
inconsistent with the order of society, and the safety of indi- 
viduals, was abolished ; and such as committed these crimes 
were punished capitally, or with rigour adequate to their 
guUt. D'Ach. xi. 362. Miraei Opera Diplomatica, i. 29?. — 
6. No member of a community was bound to justify or defend 
himself by battle or combat ; but. if he was charged with any 
crime, he could be convicted only by the evidence of witnesses, 
and the regular course of legal proceedings. Alirseus, ibid. 
D'Ach. xi. 375. 849. Ordon. torn. iii. 265. — 6. If any man 
suspected himself to be in danger from the malice or enmity 
of another, upon his making oath to that effect before a ma- 
gistrate, the person suspected was bound under a severe 
penalty to give security for his peaceable behaviour. D'Ach. 
xi. 346. This is the same species' of security which is still 
known in Scotland under the name of Lawburrows. In France, 
it was first introduced among the inhabitants of commimities, 
and having been found to contribute considerably towards 
personal safety, it was extended to all the other members of 
society. Establissemens de St. Louis, liv. i. cap. 28. ap. Du 
Cange Vie de St. liOuis, p. 15. 

II. The provisions in the charters of communities concern- 
ing the security of property, are not less considerable than 
those respecting personal safety. By the ancient law of France, 
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no person could be arrested or confined in prison on account 
of any private debt. Ordou. des Rois de France, torn. i. p» 
72. 80. If any person was arrested upon any pretext, but his 
having been guilty of a capital crime, it was lawfiil to rescue 
him out of the hands of the officers who had seized him* 
Ordon. iii. p. 17. ' Freedom from arrestyixi account of debt 
seems likewise to have been enjoyed in other countries. Gu4e- 
nus Sylloge Dlplom. 473. In society, while it remained in 
its rudest and most simple form, debt seems to have been 
considered as an obligation merely personaL Men had made 
some progress towar& refinement, before creditors acquired 
a right ofseizing the property of their debtors in order to re- 
cover payment. The expedients for this purpose w^e all 
introduced originally in communities, and we can trace the 
gradual progreaa of them. 1. The simplest and most obvious 
species of security was, that the person who sold any commo-' 
dity should receive a pledge from him who bought it, which 
he restored upon receiving payment. Of this custom there 
are vestiges in several cl^t rs of community. D*Ach. is* 
185. xi. 377.— iJ. When no pledge was given, and the debtor 
became refractory <xc insolvent, the creditor was allowed to 
seize his efiects with a strong hand, and by his private au- 
thority; the citizens of Paris are warranted by the royal 
mandate, ** ut ubicumque, et quocumque modo poterunt* 
tantum capiant, unde jpecuniam sibi debitam integre et i^n- 
ari^ habeant, et inde sibi invicem adjutores existant." OrdfHi. 
&r. tom. i. p. 6. This rude practice, suitable only to the 
violence of that which has been called a state of nature, was 
tolerated longer than one can conceive to be possible in any 
society where laws and cmler were at all known. The ordonanoe 
authorizing it was issued, A. D. 1 134 : and that which cor- 
rects the law, and, prohibits creditors from seizing the effects 
of their debtors, unless by a warrant from a magistrate, and 
under his inspt,ction, was not published until the year 1351. 
Ordon. tom. ii. p. 438. It isprolMible, however, that men were  
taught, by observing the disorders which the former mode 
of proceeding occasioned, to correct it in practice long before 
a remedy was provided by a law to that eff ct. £very discern- 
ing reader will apply this observation to many other customs 
and practiceb which I have mentioned. New cu»toms are not 
always to be ascribed to the laws which authorise them. Those 
statutes only giye a legal sanction to such things as the ex- 
perience of mankind Has previously found to be proper and 
beneficiaL— 3. As soon as the interpo^tion of the magistrate 
became requisite, regular provision was made for atta^ing or 
distraining the moveable effects of a debtor ; and if his move- 
ables were not sufiident to discbarge the debt, his immoveable 
property, or estate *in land, was liable to the same distress, 
and wss sold for the benefit of his creditor. £>*Ach. ix* p* 18f, 
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1B5. xL p. 348. 380. As this regulaticm afforded the most 
complete security to the creditor, it was considered us so severe, 
that humanity pmnted out seversdUmitations in the execution 
of it. Creditors were |xrohibited from seizing the wearing^ 
apparel of their debtors, their beds, the door of their house, 
their instruments of husbandry, &c. D'Acb. ix. 184. xi. 377. 
Upon the same principles, when the power of distraining elf- 
lects became more general, the horse and arms of a gentleman 
could not be seized. D'Ach. ix. 185. As hunting was the 
favourite amusement of martial nobles, the emperor Lodovi- 
cus Pius prohibited the seizing of a hawk on aocrount of any 
composition or debt. Capitul. lib. iv. § 21. But if the ddbtor 
had no other moveables, even these privileged articles mig^t 
be seized. — 4. In order to render the security of property com- 
plete within a community, every person who was admitted a 
member of it, was obliged to buy or build a house, or to pur- 
chase lauds within its precincts, or at least to bring into the 
town a considerable portion of his moveables, per qtueJuHieiari 
poiriit H quid fifie iu eum quer^ evenerit, i)*Ach. xi. S26* 
Ordon. i. 367. libertates S. Georgii do £speranchia. Hist, 
de Dauphin^, tom. i. p. 26.-5. That security might be aa 
perfect as possible in some towns, the members of the com- 
munity seem to have been bound for each other. D*Acfa. x. 
644.— 6. All questions with respect to property were tried 
within the community, by magistrates and judges whom the 
citizens elected or appointed. Their decisions were more 
equal and fixed than the sentences which depended on the 
capricious and arbitrary wiU of a banm, who thought himself 
superior to all laws. D*Ach. x 644. 646. xi. 344'. et passim. Or- 
don. iiL 204.— 7. No member of a community could be bur- 
dened by any arbitrary tax ; for the superior lord, who granted 
the charter cff community, accepted of a fix(.d census or duty 
in lieu of all demands. Ordon. tom. Jii. 204 libertates de 
Calma Hist, de Dauphin^, torn. i. p. 19. labert. St. Georgii 
de Kq;>eranchia, ibid. p. 26. Nor could the members of a 
community be distressed by an unequal imposition of the sum 
to be levied on th^ community. Hegulations are inserted in 
the diarters of some communities, conoeming the method of 
determining the quota of any tax to be levied on each inhabi- 
tant, D*Ach. xi- 350. 365. St. Louis published an ordonance 
concerning this matter which extended to all the communities. 
Ordon. tom. i. 186. These regulations are extremely favour- 
able to liberty, as they vest the power of proportioning the 
taxes in a certain number of citizens chosen out of each parish, 
who were bound by solemn oath to decide according to justice. 
•—That the more iJerfect security of property was one great 
olject of those who instituted communities, we learn, not 
only from the nature ^f the thing, but from the express words 
of several charters^ of which I shall only mention that granted 
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bj Alienor Queen of England and Duchess of Guieime, te 
the community of Poitiers, ** ut sua propria melius defendere 
possint, et magis integr^ custodire.** Du Cange, voc. C<m^ 
munia^ v. ii. p. 863.— Such are some of^ the capital regulations 
established in communities during the twelfth and thirteenth 
centuries. These may be considered as the first expedients 
for the re-establishment of law and order, and contributed , 
greatly to inteoduce regular government among all the mem- 
bers of society. As soon as commimities were instituted, high 
sentiments oi liberty began to manifest themselves. When 
Humbert lord of Beaujeu, u^n granting a charter of com- 
mimity to the town of Belleville, exacted of the inhabitants 
an oath of fidelity to himself and successors, they stipulated 
on their part, that he should swear to maintain their fifan- 
chises and liberties; and, for their greater security, they 
obliged him to bring twenty gentlemen to take the same oath, 
and to be bound together with him. D^Ach. ix. 183. In the 
same manner the lord of Moriens in Dauphin^ produced' a 
certahi number of persons as his sureties for the observation 
of the articles contained in the charter of community to that 
town. These were bound to surrender themselves prisoners 
to the inhabitants of Moriens, if their liege lord shoukl violate 
any of their franchises, and they promised to remain in custody 
until he should grant the members of the community redress. 
Hist, de Dauphin^, tom. i. p. 1 7. If the mayor or chief ma- 
gistrate of a town did any injury to a citizen, he was obliged 
to give security for his appearance in judgment in the same 
manner as a private person ; and if a»t, wa:* liable to the same 
pensdty. D'Ach. ix. li^3. These are*^ ideas of equ.ility uncom- 
mon in the feudal times. Communities were so favourable 
to freedom, that they were distinguished by the name of 
Libertatet. On Cange, v. ii. p. 863. They were at first ex- 
tremely odious to the nobles, who foresaw what a check they 
must prove to their power and domination. Guibert Abbot 
of Nogent calls them execrable inventions, by which, contrary 
to law and justice, slaves withdrew themselves At)m that 
obedience wmch they owed to their masters. Du Cange, ib. 
862. The zeal with which some of the nobles and power^ 
ecclesiastics opposed the establishment of communities, and 
endeavoured to circumscribe their privileges, was extraordinary. 
A striking instance of this occurs in the contests between the 
archbishop of Heims, and the inhabitants of that community. 
It w iS the chief business of every archbishop, during a con- 
siderable time, to abridge the rights and jurisdiction of the 
community ; and the great object of the citizens, especially 
when the see was vacant, to maintain, to recover, and to ex- 
tend their own jurisdiction. Histoire civile et politique de la 
Yilie de Reims, par M. Anquetil torn, i* p« t^l, &c. 
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The observations which I have made conoerning the low 
state of cities, and the condition of their inhabitants, are con- 
firmed by innumerable passages in the historians and laws of 
the middle ages. It is not improbable, however, that some 
cities of the first order were in a bettCT state, and enjoyed a 
superior degree of liberty. Under the Boman government, 
the municipal erovemment established in cities was extremely 
favourable to hberty. The jurisdiction of the senate in each 
corporation, and the privileges of the citizens, were both ex- 
tensive. There is reason to believe, that some of the greater 
cities which escaped the destructive rage of the barbarous 
nations, still retained their uident form of government, at 
least in a great measure. They were governed by a council 
of dUzens, and by'magistrates whom they themselves elected. 
Very strong presumptions in favour of this opinion are pro- 
duced by M. TAbb^ De Bos, Hist. Crit. de la Mon. Franc 
torn. i. p. 18, &c. torn. ii. p. 5S?4. edit. 1742. It appears from 
some of the charters of community to cities, granted in the 
twelfth and thirteenth centuries, that these omy confirm the 
privileges possessed by the inhabitants previous to the estab- 
lishment ol' the community. D* Acher. Spiceleg. vol. xi. p. 
S45. Other cities claimed their privileges, as having possessed 
them without interruption from the time of the Komans. 
Hist Crit. de la Mon. Franc, torn. ii. p. 333. But the number 
of cities which ei\joyed such immunities was so small, as 
hardly in any degree to diminish the force of my conclusions 
in the text. 

NOTE XVII. SECT. I. p. 39. [R]. 

Having given a full account of the establishment as well as 
effects of communities in Italy and France, it will be necessary 
to inquire with some attenti(m into the progress of cities and 
of munici^ government in Germany. The ancient Germans 
had no cities. Even in their hamlets' or vUiages they did not 
build their houses contiguous to each other. Tac. de Mor. 
Germ. cap. 16. They considered it as a badge of servitude to 
be obliged to dwell in a city surrounded with walls. When 
one of tneir tribes had shaken off the Boman yoke, their coun- 
trymen required of them, as an evidence of their having 
recovered liberty, to demolish the walla of a town which the 
Bomans had built in their country. Even the fiercest ani- 
mals, said they, lose their spirit and courage when they are 
confined. I'ac. Histor. lib. iv. c. 64. The Romans built 
several cities of note on the banks of the Rhine. But in aU 
the vast countries, from that river to the coasts of the Baltic* 
there was hardly one city previous to the ninth century of the 
Christian spra. Conringius Exeieitatio de Urbibus Gei manias* 
Oper. voL i. § 25. 27* 31, && Heineccius dlfiezs from Cooria^ 
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gius with respect to this. But even, after allowing to his 
arguments and authorities their utmost force, they prove onljr» 
that there were a few places in those extensive regions on which 
some historians have bestowed the name of towns. Mem. 
Jur. German, lib. L § 10?. Under Charlemagne, and the 
emperors of his femily, as the political state of Germany began 
to improve, several cities were founded, and men became ac* 
customed to associate and to live toother in one place. Char- 
lemagne founded two archbishopncs and nine bishoprics in 
the most considerable towns of Germany. Aub. Mirsei Opera 
Diplomatica, vol. i. p. 16. His successors increased the number 
of these ; and as bishops fixed their residence in the chief town 
of their diocese, and performed religious functions there, that 
induced many people to settle in them. Conring. ibid. § 48* 
But Henry, simamed the Fowler, who began his reign A. U. 
920, must be considered as the great founder of cities in Ger- 
many. The empire was at that time infested by the incursions 
of the Hungarians and other barbarous people. In order to 
oppose them, Henry encouraged his subjects to settle in cities 
wMch he surrounded with w3ls strengthened by towers. He 
enjoined or persuaded a certain proportion of the nobility to 
fix their residence in the towns, and thus rendered the con- 
dition of citizens more honourable than it had been formerly. 
Wittikindus Annal. lib. i. ap. Conring. § 83. From this period 
the number of cities continued to increase, and they became 
more populous and more wealthy. But cities in Germany 
were still destitute of municipal liberty or jurisdiction. Such 
of them as were situated in the Imperial demesnes, were sub- 
ject to the Emperors. Their Comitet, MUsi, and other judged 
presided in them, and dispensed justice. Towns situated on 
the estate of a baron, were part of his fief, and he or his officers 
exercised a similar jurisdiction in them. Conring ibid. § 73, 
74. Heinec. Elem. Jur. Germ. lib. i. § 104. The Germans 
borrowed the institution of communities from the Italians. 
Knipschildius Tractatus Politico. Histor. Jurid. de Civitatum 
Imperialium Juribus, vol. i. Hb. i. cap. 5. No. ^<?3. Frederick 
Barbarossa was the first emperor who, from the same political 
consideration that influenced Louis le Gros, multiplied com- 
munities in order to abridge the power of the nobles. Pfefiel 
Abreg^ de THlstoire et du Droit Fublique d'Alleinagne, 4to. 
p. 297. From the reign of Henry the Fowler, to the time 
when the (merman cities acquired full possession of their im- 
munities, various circumstances contributed to their increase. 
The establishment of bishoprics (already mentioned) and the 
building of cathedrals, naturally induced many people to settle 
near the chief place of worship. It became the custom to hold 
councils and courts of judicature of every kind, ecclesiastical 
as weU as civil, in cities. In the eleventh century, many 
ekves were eofi^cbisedy the greater part of wnom settled in 
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titles. Several mines were discovered and wrought in differ- 
ent provinces, which drew together such a concourse of people, 
as gave rise to several cities, and increased the number of in» 
habitants in others. Coming. § 105. The cities began in the 
thirteenth century to form leagues for their mutud defence* 
and for repressing the disorders occasioned by the private 
wars among .the barons, as well as by their exactions. This 
rendered the condition of the inhabitants of cities more secxu:e 
than that of any other order of men, and allured many to 
become members of their communities. Conring. § 94. There 
were inhabitants of three different ranks in the towns of Ger- 
many : the nobles, or familiae ; -the citizens, or liberi ; and 
the artisans, who were slaves, or homines proprii. Knipschild* 
lib. ii. cap. 29. No. 13. Henry V. who be^an his reign A. D. 
1106, enfranchised the slaves who were artisans or inhabitants 
in several towns, and gave them the rank of citizens or liberi. 
Pfeffel, p. 254. Enipsch. lib. ii. c. 29. No. 113. 119. Though 
the cities in Germany did not acquire liberty so early as those 
in France, they extended their privileges much farther. All 
the Imperial and free cities, the number of which is consider- 
able, acquired the full right of being immediate ; by which 
term, in the German jurisprudence, we are to understand, 
that they are subject to the empire alone, and possess within 
their own precincts all the rights of complete and independent 
sovereignty. The various privile^s of the Imperii cities* 
the great guardians of the Germanic liberties, are enumerated 
by Knipschild. lib. ii. The most important articles are gene- 
rally known, and it would be improper to enter into any dls- 
quisition concerning minute particulars. 

NOTE XVIIir SECT. I. p. 39. [S]. 

The Spanish historians are almost entirely silent concern- 
ing the origin and progress of communities in that kingdom ; 
80 that I cannot fix, with any degree of certainty, the time 
and manner of tlieir first intr(3uction there. - It appears, 
however, from Mariana, vol. ii. p. 221. fol. Hagse, 1736, that 
In the year 1350, eighteen cities had obtained a seat in the 
Cortes of Castile. From the account, which will be given of 
their constitution and pretensions, l^ect. III. of this volume, 
it appears that their privileges and form of government were 
the same with those of the other feudal corporations ; and this, 
as well as the perfect similarity of poHtionl institutions and 
transactions in all the feudal kingdoms, may lead us to con- 
dude that communities were introduced there in the same 
manner, and probably about the same time, as in the other 
nations of Europe. In Aragon, as I shall have occasion to 
observe in asubs^uent note, cities seem early to have acquired 
extensive inununities, together witli a share in the legislature. 
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In the year 1118, the dtkens of Saragosaa had not onlj at- 
tained political liberty, but they were declared to be of equal 
rank with the nobles of the second class ; and man j other im- 
munities, unknown to persons in their rank of life in other 
parts of Europe, were conferred upon them. Zurita Annales 
de Aragon, torn i. p. 44. In England, the est-abllshment of 
eommunities or corporations was posterior to the conquest* 
The practice was borrowed from France, and the privUcges 
granted by the crown were perfectly similar to those which I 
have enumerated. But as this part of history is well known 
to most of my readers, I shaU, without entering into any 
critical or minute dliicussion, refer them to authors who have 
fully illu^strated this interesting point in the English history. 
Brady's Treatise of Boroughsl Madox Firraa Burgi, cap. u 
sect. ix. Hume's Histoi^y of En^and, vol. L append, i. and ii. 
It is not improbable that some of the towns in England were 
formed into corporations under the. Saxon kings,- and that the 
charters grant>ed by the kings of the Norman race were not 
charters of enfranchisement from a stat^ of slavery, but a con- 
firmation of privileges which they already enjoyed. See Lord 
Lyttleton's History of Henry II. vol. ii. p. 317. The English 
cities, however, were very inconsiderable in the twelfth cen- 
tury. A clear proof of this occurs in the history to which I 
last referred. Fitzstephen, a contemporary author, gives a 
description of the city of London in the reign of Henry II. 
and the terms in which he speaks of its trade, its wealth, and 
the splendour of its inhabitants, would suggest no inadequate 
idea of its state at present, when it is the greatest and most 
opulent city of Europe. But all ideas of grande\ir and mag- 
nificence are merely comparative ; and every description of 
them in general terms is very apt to deceive. It appears from 
Peter of Blois, archdeacon of X^ondon, who flourished in the 
same reign, and who had good opportimity of being well in- 
formed, that this city of which Fitzstephen gives such a pom- 
pous account, contained no more than forty tnbusand inhabi- 
tants. Ibid. 315, 316. The other cities were small in proportion^ 
and were not in a condition to extort any extensive privileges* 
That the constitution of the boroughs in Scotland, in many 
circumstances, resembled that of the towns in France and 
England, is manifest from the Leges Burgorum, annexed to 
the fiegiam Majestatem. 

NOTE XIX. SECT. I. p. 44. [T]. 

SooK after the introduction of the third estate into the 
national council, the spirit of liberty which that excited in 
France began to produce conspicuous effects. In several pro- 
vinces of France ^e nobility and communities formed asso- 
ciations, whereby they bound themselves to defend their 
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rights ftnd privileges against the foirmidable and arbitrary pro- 
ceedings or the king. The Count de Bonlainvilliers has pre- 
served a copy of one of these associations, dated in the year 
1314, twelve years after the admission of the deputies from 
towns into the States-General. Histoire de I'ancien Gouver- 
nement de la France, torn. ii. p. 94. The vigour with which 
the people asserted and prepared to maintain their rights, 
obliged their sovereigns to respect them. Six years after this 
association, Philip the Long issued a writ of summons to tlie 
community of Narbonne, in the following terms : ** Philip, by 
the grace, &c. to our well beloved, &c As we desire with all 
our heart, and above all other things, to govern our kingdom 
and people in peace and tranquilhty, by the help of God ; 
and to reform our said kingdom in so far as it stands in need 
thereof, for the public good, and for the benefit of our sub- 
jects, who in times past have been aggrieved and oppressed in 
divers manners by the malice of sundry persons, as we have 
learned by common report, as well as by the information of 
good men worthy of credit, and we having determined in our 
council which we have called to meet in our good city, &c. to 
give redress to the utmost of our power, by all ways and 
iheans possible, according to reason and justice, and willing 
that this should be done with soleihnity and deliberation by 
the advice of the prelates, barons, and good towns of our 
realm, and particularly of you, and that it should be transacted 
agreeably to the will of God, and for the good of 'our people, 
therefore we command," &c Mably, Observat. iL App. p. 
S$6. I shall allow these to be only the formal words of a 
public and legal style ; but the ideas are singular, and mucli 
more liberal and enlarged than one could expect in that 
age. A popular monarch of Great Britain could hardly 
address liimself to • parliament, in terms more favourable 
to public liberty." There occurs in the history of France a 
striking instance of the progress which the principles of li- 
berty had made in that kingdom, and of the influence which 
the deputies of towns had acquired in the States-General. 
During the calamities in which the war with England, and 
the captivity of king John, had involved France, the States- 
General made a bold . effort to extend their own privileges and 
jurisdiction. The regulations established by the States, held 
A. D. 1355, concerning the mode of levying taxes, the admi- 
nistration of which they vested not in the crown, but in com- 
missioners apppinted by the States ; concerning the coining of 
money; concerning the redress of the grievance of purveyance ; 
concerning the regular administration of justice ; are much 
more suitable to the genius of a republican government than 
that of a feudal monarchy. This curious etatute is published, 
Ordon* t. iH. p. 19. Such as have not an opportunity to con- 
sult that large collection, will find an abridgement of it u% 
VOL. I. ^ 
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Hiflt. de Fnuioe par ViOaret, torn* ix. p. 130. or in Histoixe de 
ISoulainv. torn. iL SIS. The French historians xepresent the 
bishop o£ Laon, and Maroel Provost of the merchants of Fans* 
who had the chief direction of this aasemhljt as seditions tri- 
bunes, violent, interested, ambitious, and aiming at imiovs- 
tions subversive of the constitution an^'govemment of their 
country. That may have been the case, but these men pos* 
sessed the conMence of the people; and the measures which 
thej proposed as the most popiuar and acceptable, as well as 
mostMeij to increase their own influence, plainly psove that 
the spirit of liberty had sm^ead wonderfully, and that the ideas 
which then prevaUed in France concerning eovemment were 
extremely liberal. The States-G^ieral held at Paris, A. D. 
1355, consisted of about eight hundred members, and above 
one half of these were deputies liom towns. M. Seoousse 
Pref. a Ordon. torn. iii. p. 46. It appens that in all the dif* 
fbrent assemblies of the States, held during the reign of John, 
the representatives of towns had sreat influence, and in evevy 
respect the third State was consi(&red as co-ordinate and equad 
to either of the otiier two. Ibid, passim. These spirited ef- 
forts were made in France long before the House of Commons 
in England acquired any considerable influence in the legis- 
lature. As the feudal system was carried to its utmost height 
in France sooner than in England, so it began to dedine sooner 
in the former than in the £tter kingdom. In En^and, al- 
most ail attempts to establish or to extend the liberty of the 
people have been successful; in France they have proved 
unfortunate. What were the accidental events, or political 
causes, which occasioned this difference, it is not my present 
business to inquire. 

NOTE XX. SECT. I. p. 46. [UJ. 

Ik a former Note, No. VIII. I have inquired into the 
condition of that part of the people which was employed in 
agriculture, and nave represented the various hardships and 
calamities of their situation. When charters of liberty or ma- 
numission were granted to such persons, they contained four 
concessions corresponding to the four capital grievances to 
which men in a state of servitude are subject 1. The right 
of disposing of their persons by sale or f^rant was relinquished. 
2, Power was given to them of oonveymg their property and 
effects by will or any other legal deed. C)r if they happened 
to die intestate, it was provided that their property should go 
to their lawful heirs in the same manner as the property of 
other persons. 3. l*he services and taxes which thev owed to 
their superior or liege lord, which were formerly arbitrary and 
imposed at pleasure, are precisely ascertained. 4. They are 
allowed the privilege of marrying according to their own in- 
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clination ; fonnerly thej could contract no marria^ without 
' their lord's permission, and with no person but one of his 
slaves. All these particulars are found united in the charter 
granted Habitatoribus Montis Britonis, A. D. 1376. Hist, de 
l)auphin^, torn. i. p. 81. Many circumstances concurred with 
those which I have mentioned in the text in procuring them 
deliverance &om that wretched state. The gentle spirit of 
the Christian religion ; the doctrines which it teaches, con- 
cerning the origmal equality of mankind; its tenets with 
respect to the divine government, and the impartial eye with 
which the Almighty regards men of every condition, and 
admits them to a participation of his benefits, are all incon- 
sistent with servitude. But in this, as in many other instance^, 
considerations of interest, and the maxims of false policy, led 
men to a conduct inconsistent with their principles. They 
were so sensible, however, of this inconsistency, that to set 
their feUow-chiistians at liberty from servitude was deemed 
an act of piety highly meritorious and acceptable to Heaven* 
The humane spirit of the Christian reli£;ion struggled Ions 
with the maxims and manners of the wond, and contributed 
more than any other circumstance to introduce the practice 
of manumission. When Pope Gregory the Great, who flour- 
ished towards the end of the sixth century, ^ranted liberty 
to some of his slaves, he gives this reason for it, ** Cum Re- 
demptor noster, totius conditor naturae, ad hoc propitiatus 
humanam oamem voluerit assumere, ut divinitatis suse gratiat 
dirempto (quo tenebamur captivi) vinculo, pristinse nos resti- 
tueret libertati ; salubriter agitur, si homines, quos ab initio 
liberos natura protuUt, et jus gentium ju^ substituit servitu- 
tis, in ed, qui nati fuerant, manumittentis beneficio, libertati 
xeddantur.'* Gregor. Magn. ap Potgiess. lib. iv. c. L § 3. Se- 
veral laws or chfffters founded on reasons similar to this, are 
produced by the same author. Accordingly, a great part of 
the charters of manumission, previous to the reim of Louis 
X. are eranted pro amore Dei, pro ronedio animse, et pro 
mercede animse. Murat. Antiq. ItaL vol. i. p. 849, 850. Uu 
Cange, voc MoHumusio. The formality of manumission was 
executed in a church, as a religious solemnity. The person 
to be set free was led round the great altar with a torch in his 
hand, he took hold of the horns of the altar, and there tiie 
solemn words conferring Uberty were pronounc^. Du Cange, 
ib. vol. iv. p. 467. I shall transcribe a part of a cliarter of 
manumission granted A. D. 1056; both as it contains a full 
account of the ceremonies used in this form of manumission, 
and as a specimen of the imperfect knowledge of the Latin 
tongue in that barbarous age. It is granted by Willa theu 
widow of Hugo the Duke and Marquis, in favour of Chunza 
one of her slaves. ** Et ideo nos Domine Wille indite come- 
* tisse-p-dibera et absolvo te Cleriza filia Uberto«-pro timore 

X 2 
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' omnipotentis Dei, et remedio kimkiarie anime bone memoiie 
quonaam supra scripto Domini Ugo gloriossissimo, ut quando 
ilium Dominus de hac vita migrare, jusserit, pars iniqua non 
abeat potestatem - ullain, sed anguelus Domini nostri Jesu 
Christ! colocare dignitur ilium inter sanctos dilectos suos ; et 
beatus Petrus princips apostolorum, qui habed potestatem 
omnium animarum ligancH et absolvendi, ut ipsi absolvat ani- 
mse ejus de peccatis sui, et aperiad ilium janua paradisi ; pro 
eadem vero rationi, in mano mite te Benzo presbiter, ut vadat 
tecum in ecclesia sancti Bartholomsei apostoli ; traad de tribus 
ricibus circa altare ipsius ecclesise cum csereo apprehensum 
in manibus.tuis et manibus suis ; deinde exite ambulate in 

 ria quadrubio, ubi quatuor vie se deviduntur. Statimq; pro 
remedio luminarie anime bone memorie quondam supra 
scripto- Domini Ugo et ipsi presbiter Benzo fecit omniay et 
dixit, £cce quatuor vie, ite et ambulate in quacunq; partem 
tibi placuerit, tam sic supra scripta Cleriza, qua nosque tui 
beredes, qui ab hac hora in antea nati, vel procreati fuerit 
utriusq; sexus," &c Murat. ib. p. 853* Many other charters 
mi^ht have been selected, which, in point of grammar or 
Sitjie, are in no wise superior to this. Manmnisaion was fre- 
quently granted on death-bed or by latter-will. As the minds 
of men are at that time awakened to sentiments of humanity 
and. piety, these deeds proceeded from religious motives, and 
were granted pro redemptume animce, in order to obtiun accept- 
ance with Grod. Du Cange ubi supra, p. 470. et voc. Servut, 
voL vi p. 451. Another method of obtaining liberty was by 
entering into holy orders, or taking the vow in a monastery. 
This was permitted for some time ; but so many slaves es- 
caped, by this means, out of the hands of their, masters, that 
the practice was afterwards restrained, and at kst prohibited 
by the laws of almost all the nations of Europe. Murat. ib. 
p. 842. Conformably to the same principles, princes, on the 

« birth of a son, or upon any other agreeable event, appointed 
a certain number of slaves to be en&anchised, as a testimony 
of their gratitude to God for that benefit. Marculfi Form, 
lib. i. cap. 39. There are several forms of manumission pub- 
lished by Marculfus, and all of them are founded on religious 
considerations, in order to procure the favour of God, or to 
obtain the forgiveness of their sins. Lib. iL c. 23. 33, 34. edit. 
Baluz. The same observation holds with respect to the other 
collections of Formulae annexed to MarcuUus. As senti- 
ments of religion induced some to grant Uberty to their fel- 
low-christians who groaned under the yoke of servitude ; ao 
mistaken ideas concerning devotion led otliers to relinquish 

^ their liberty. When a person conceived an extraordinary re- 
spect for the saint who was the patron of any church or mon- 
astery in which he was accustomed to attend religious worship, 
it was not unusual among men possessed with an esLcesiS o£ 
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supentitious reverence, to give up themselves and their pos- 
terity to be the slaves of the saint. Mabillon de Re Diplomat, 
lib. vi. 632. The oMati or voluntary slaves of churches or 
monasteries were verj' numerous, and may be divided into 
three different classes. The first were such as put themselves 
and efi^ts under the protection of a particular church or 
monastery, binding themselves to defend its privileges and 
property against every aggressor. These were prompted to 
do so not merely by devotion, but in order to obt^ that 
security which arose from the protection of the church. They 
were rather vassals than slaves, and sometimes persons of no- 
ble birth found it prudent to secure the protection of the 
church in this manner. Pa-sons of the second class bound, 
themselves to pay an annual tax or quit-rent out of their es- 
tates to a church or monastery. Besides this, they sometimes 
engaged to perform certain services. They were called cetuu^ 
ales. The last class consisted of such as actually renounced 
their liberty, and became slaves in the strict and proper sense 
of the word. These were called minUteriale*, and enslaved 
their bodies, as some of the charters bear, that they might 
procure the liberty of their souls. Potgiesserus de statu ser- 
vorum, lib. i. cap. i. § ^, 7. How zealous the clergy were to 
encourage the opinions which led to this practice, will appear 
from a dause in a charter by which one gives up himself as a 
slave to a monastery. ** Cum sit omni camali ingenuitate 
generosius extremum quodcumq; Dei servitium, scihcet quod 
terrena nobilitas multos plerumq; vitiorum servos fadt, ser- 
vitus vero Christi nobiles virtutibus reddit, nemo autem sani 
capitis virtutibus vitia comparaverit, claret pro certo eum esse 
generosiorem, qui se Dei servitio praebuerit proniorem. Quod 
ego Ragnaldus intelligens," &c. Another charter is expressed 
in the following words : " Eligens magis esse servus Dei quaoi 
libertus seculi, firmiter credens et sdens, quod servire Deo, 
regnare est, summaque ingenuitas sit in qua servitus compa- 
rabatur Christi,*' £cc. Du Cange, voc. Oblatus, vol. iv. p. 1 2d6» 
128T. Great, however, as the power of religion was,' it does 
not appear, that the enfranchisement of slaves was a frequent 
practice while the feudal system preserved its vigour. On the. 
contrary, there were laws which set bounds to it as detrimental 
to society. Potgiess. lib. iv. c. 2. § 6. The inferior order of 
men owed the recovery of their liberty to the decline of 
that aristocratical policy, which lodged the most extensive 
power in the hands of a few members of the society, and 
depressed ail the rest When Louis X. issued his ordinance^ 
several slaves load been so long accustomed to servitude, and 
their minds were so much debased bv that unhappy situation, 
that they refused to accept of the liberty which was offered 
them. D*Ach. Spicel. voL xi. p. 387. Long after the reign 
of Louis X. several of the French nobility continued to as- 

x3 
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■ert their ancient dominion over thesx slaves. It a^^pescs 
from an ordinance of the famous Bertrand de Gueschlin Con- 
stable of France, that the custom of enfranchising them was 
considered as a pernicious innovation. Morice Mem. pour 
servir des preuves k Tllist. de Bret. tom. iL p. 100. In some 
instances, when the prsedial slaves were declared to be firee- 
^en, they were still bound to perform certain services lo their 
ancient masters ; and were kept in a state different from other 
subjects, being restricted either from purchasing land, or be- 
coming members of a community within the precincts of the 
manor to which they formerly belonged. Martene et Du- 
•rand. Thesaur. Anecdot. vol. i. p. 914. This, however, seems 
not to have been common. — There is no general law for the 
manumission of slaves in the Statute-book of Kngland, similar 
to that which lias been quoted from the Ordonances of the 
kin^s of France. Though the genius of the English consti- 
tution seems early to have favoured personal liberty, personal 
servitude, nevertheless, continued long in England in some 
particular places. In the year 1514, we find a charter of Henry 
V III. enfranchising two slaves belonging to one of his manors. 
Bym. Feeder. voL xiii. p. 470. As lat^ as the year 1574, there 
is a commission from Queen Elizabeth with respect to the 
manumission of certain bondmen belonging to her. Bymer, 
in Observat. on the Statutes, &c. p. 351. 

NOTE XXI. SECT. I. p. 52. [X]. 

There is no custom in the middle ages more singular than 
that of private war. It is a right of so great importance, and 
prevail^ so universally, that the regulations concerning it oc- 
cupy a considerable place in the system of laws during the 
middle ages. M. de Montesquieu, who has unravelled so 
many intricate points in feudal jurisprudence, and thrown 
light on so many customs formerly obscure and unintelligible, 
was not led by his subject to consider this. I shall therefore 
give a more minute account of the customs and regulations 
which directed a practice so contrary to the present ideas of 
civilized nations concerning government and order. 1. Among 
the ancient Germans, as well as other nations in a similar state 
of society, the right of avenging injuries was a private and 
personal right exercised by lorce of arms, without any re- 
' ference to an umpire, or any appeal to a magistrate for 
decision. The clearest proofs of tliis were produced. Note 
VI. — 2. This practice subsisted among the barbarous nations 
^er their settlement in the provinces of the empire which 
they conquered ; and as the causes of dissention among them 
multiplied, their family feuds and private wars, became more 
frequent. Proofs of this occur in their early historians. 
(Sreg. Turon. Hist. lib. vii. c. 3. lib. viii. c. IB* lib. x. c. S7. and 
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likewise in the ccxles of their laws. It was not only allowable 
for the relations to avenge the injuries of their family, but it 
was incumbent on them. Thus by the laws of the Angli and 
Werini, ad quemcunque hereditas tenae pervenerit, ad iUum 
vestis bellica id est lorica et ultio proximi, et solatio leudist 
debet pertinere, tit. vi. § 5. ap. Lindenbr. lieg. Saliq. tit. 63. 
Leg. Longob. Ub. ii. tit. 14. § 10. — 3. None but gentlemen, 
or persons of noble birth, had the right of private war. All 
disputes between slaves, viilani, the inhabitants of towns, and 
freemen of inlerior condition, were decided in the courts of 
justice. All disputes between gentlemen and persons of 
inferior rank were terminated in the same manner. The right 
of private war supposed nobility of birth, and equality of rank 
in both the contending parties. Beaumanoir Costumes de 
Beauv. ch. lix. p. 300. Ordon. des.liois de France, torn. ii. 
395. § xviL 50Q. § xv, &c. The dignified ecclesiastics likewise 
claimed and exercised the right of private war ; but as it was 
-not altogether decent for them to prosecute quarrels in person, 
advocati or vidames were chosen by the several monasteries and 
bishoprics. These were commonly men of high rank and 
reputation, who became the protectors of the churches and 
convents by which they were elected ; espoused their quarrels, 
and fought their battles ; armis omnia quae erant ecclesise 
yiriliter defendebant, et vigilanterprotegebant. Brussel Usage 
des Fiefs, torn. i. p. 144. Du Cange, voc. Advocatus. On 
many occasions, the martial ideas to which ecclesiastics of 
noble birth were accustomed, made them forget the pacific 
spirit of their profession, and led them into the field in person 
at the head of their vassals, ** iiamma, ferro, csede, possessio- 
nes ecclesiarum prsdati defendebant.'* , Guido Abbas, ap. Du 
Cange, ib. p. 179.— 4. It was not every injury or trespass that 
gave a gentleman a title to make war upon his adversary. 
Atrocious acts of violence, insults and affronts pubhcly com* 
mitted, were legal and permitted motives for taking arms 
against the authors of them. Such crimes as are now punished 
capitally in civilized nations, at that time justified private hos-* 
tihties. Beauman. ch. lix. Du Cange Dissert, xxix. sur Join- 
ville, p. 331. But though the avenging of injuries was the 
only motive that could legally authorise a private war, yet 
disputes concerning civil property often gave rise to hostilities, 
and were terminated by;. the sword. Du Cange Dissert, p. 
332. — 5. All persons present when any quarrel arose, or any 
act of violence was committed, were included in the war which 
it occasioned ; for it was.supposed to be impossible for any man 
in such a situation to remain neuter, without taking side with 
one or other of the contending parties. Beauman. p. 300.— 6. 
All the kmdred of the two principals in the war were included 
in it, and obliged to espouse the quarrel of the cliieftain with 
whom they were connected, Du Cange, ib. 3S2. This was 
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founded on the maxim of the ancient Germans, ** susd^ene 
tarn inimidtias seu patris, seu propinqui, quam amicitias, ne- 
cesse est ;" & maxim natural to all rude nations, among which 
the form of society, and political union, strengthen such a 
sentiment. This obligation was enforced by le^sfal authority. 
If a person refused to take part in the quarrel ofhis kinsman, 
and to aid him against his adversary, he was deemed to have 
renounced all the rights and privileges of kindredship, and 
became incapable of succeeding to any c^ his relations, or of 
deriving any benefit from any civil right or property belong- 
ing to them. Du Cange Dissert, p. 333. The method of as- 
certaining the degree of affinity which obliged a person to take 
part in uie quarrel of a kinsman, was curious. While the 
church prohibited the marriage of persons within the seventh 
degree of affinity, the vengeance of private war extended as 
&r as this absurd prohibition, and all who had such a remote 
connection with any of the principals, were involved in the 
calamities of war. But when the church relaxed somewhat 
of its rigour, and did not extend its prohibition of marrying 
beyond the fourth degree of affinity, the same restriction took 
place in the conduct of private war. Beauman. 303. Du 
Cange, Dissert. 333.-^7. A private war could not be carried 
on between two full brothers, because both have the same 
common kindred, and consequently neither had any persons 
bound to stand by him against the other in the contest ; but 
two brothers of the half blood might wage war, because «ach 
of them has a distinct kindred. Beauman. p. 299.— S. The 
vassals of each principal in any private war were involved in 
the contest, because by the feudal maxims they were bound 
to take arms in defence of the chieftain of whom they held, 
and to assist him in every quarrel. As soon, therefore, as 
feudal tenures were introduced, and this artificial connection 
was established between vassals and the baron of whom they 
held, vassals came to be considered as in the same state with 
relations. Beauman. 303.^-9. Private wars were very frequent 
for several centuries. Nothing contributed more to increase 
those disorders in government, or to encourage such ferocity 
of manners as reduced the nations of Europe to that wretched 
state which distinguished the period of history which I am re- 
viewing. Nothing was such an obstacle to the introduction 
of a regular administration of justice. Nothing could more 
efiectually discourage industry, or retsud the progress and 
cultivation of the arts of peace. Private wars were carried on 
with all the destructive rage which is to be dreaded from vio- 
lent resentment when armed with force, and' authorised by 
law. It appears from the statutes prohibiting or restraining 
the exercise of private hostilities, that the invasion of the most 
barbarous enemy could not be more desolating to a country, 
or more fat^il to it9 inhabitaot^y thau those intestine ware* Or- 
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don. torn. i. p; 701. torn. ii. 395. 408. 507, &c. The contem- 
porary historians describe the excesses committed in prosecu- 
tion of these quarrels in such terms as excite astonishment and 
horror. I shall mention only one passage from the history of 
the Holy War, by Guibert Abbot of Nogent : " Erat eo 
tempore maximis ad invicem hostilitatibus, totius Francorum 
regni facta turbatio ; crebra ubiq ; latrocinia, viarum obsessio ; 
audiebantur passim, immo fiebant incendia inhnita ; nullis 
prseter sola et indomita cupiditate existentibus causis extrue- 
bantur prselia; et ut brevitotum claudam, quicquid obtutibus 
cupidorum subjacebat, nusquam attendendo cujus esset, prae- 
die patebat." Gesta Dei per Francos, vol. L p. 4S2. 

Having thus collected the chief regulations which custom 
had established concerning the right and exercise of private 
war, I shall enumerate, in chronological order, the various ex- 
pedients employed to abolish or restrain this fatal custom. 1. 
The first expedient employed by the civil magistrate, in order 
to set some bounds to the violence of private revenge, was the 
fixing by law the fine or composition to be paid for each dif- 
ferent^crime. The injured person was orimnally the sole 
judge concerning the nature of the wrong which he had suf- 
fered, the degree of vengeance which he should exact, as well 
as the species of atonement or reparation with which he might 
rest satisfied. Resentment became of course as implacable as 
it was fierce. It was often a point of honour not to forgive, 
nor to be reconciled. This made it necessary to fix those 
compositions which make so great a figure in the laws of bar- 
barous nations. The nature of crimes and offences was esti- 
mated by the magistrate, and the sum due to the person of- 
fended was ascertained with a minute and often a whimsical 
accuracy. Rotharis, the legislator of the Lombards, who 
reigned about the middle of the seventh century, cjiscovers 
his intention both in ascertainuig the composition to be paid 
by the offender, and in increasing its value ; it is, says he, 
that the enmity may be extinguished, the prosecution may 
cease, and peace may be restored. Leg. Longob. lib. i. tit. 7^ 
§ 10. — 2. About the beginning of the ninth century, Charle- 
magne struck at the root of the evil, and enacted, " That 
when any person had been guilty of a crime, or had committed 
an outrage, he should immediately submit to the penance 
which the church imposed, and offer to pay the composition 
which the law prescribed ; and if the injured person or his 
kindred should refuse to accept of this, and presume to avenge 
themselves by force of arms, their lands and properties should 
be forfeited.'* Capitul. A. D. 802, edit. JJaluz. vol. L 371 — 3. 
But in this, as well as in other reflations, the genius of Char- 
lemagne advanced before the spirit of his age. The ideas of 
his contemporaries concerning regular government were Xqo 
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imperfect, and tbeir manners too fierce to submit to this law. 
Private w^rs, with all the calamities which thej occasioned, 
became more frequent than ever after the death of that great 
monarch. His successors were unable to restrain them. Hie 
church found it necessary to interpose. The most early of 
these interpositions now extant, is towards the end of the 
tenth century. In the year 990, several iHshops in the south 
of France assembled, and published various regulations, in or- 
der to set some bounds to the violence and frequency of private 
wars; if any person within their dioceses should venture to 
tranjsgress, they ordained that he should be excluded from all 
Christian privileges during his life, imd be denied Christian 
burial after his death. Du Mont Corps Diplomatique, tom.L 
p. 41. These, however, were only partial remedies ; and there- 
fore a council was held at Limoges, A. D. 994. The bodies of 
the saints, according to the custom of those ages, were carried 
thither ; and by these sacred relics men were eidhorted to lay 
down their arms, to extinguish their animosities, and to swear 
that they would not for the future violate the public peace by 
their private hostilities. Bouquet Becueil des Histor. vol. Xr 
p. 49. 147. Several other councils issued decrees to the same 
effect. Du Can£^e Dissert. 343.-P-4. But the authority of coun- 
cils, how venerable soever in those ages, was not svSffident to 
abolish a custom which flattered the pride of the nobles, and 
gratified their favourite passions. The evil grew so intolerable 
that it became necessary to employ supernatural means fi>T 
suppressing it. A bishop of Aquitaine, A.D.I 032, pretended 
that an angel had appeared to him, andbroucht him a writing 
from heaven, enjoining men to cease from their hostilities, and 
to be reconciled to each other. It was during a season of 
public calamity that he published this revelation. The minds 
of men were disposed to receive pious impressions, and willing 
to perform any thing in order to avert the wrath, of heaven. 
A general peace and cessation from hostilities took place, and 
continued tot seven years ; and a resolution was formed, that 
no man should in times to come attack or molest his adversa- 
ries during the season set apart for celebrating the great festi- 
vals of the church, or from the evening of Thureday in each 
week, to the morning of Monday in the week ensuing, the in- 
tervening days being considered as particularly holy, our 
Liord^s Passion having; happened on one of these days, and Ms 
Resurrection on another. A change in the" dispositions of men 
so sudden, and which produced a resolution so unexpected, 
was conSiidered as miraculous ; and the respite from hostilities 
which followed upon it, was called The Truce ^of God, Glaber. 
Rodulphus Histor. lib. v. ap. Bouquet, vol. x. p. 59. This, from 
beiufir a regulation or concert in one kingdom, became a ge- 
neral law in Christendom, was confirmed by the authority of 
several Popes, and the violators were subjected to the penalty 
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of exeommunication. Corpus Jur. Canon. DecretaL liK i« tit. 
84. c L Ou Cange. Glossar. voc Treuga An act of the coun- 
cil of Toulujes in Roussillon* A. D. 1041, containing all the 
stipulations required by the truce <^ God, is published b^ 
I>om de Vic et Dom Vaisette, Hist, de Lan^edoc, torn. ii. 
Freuves, p. 206. A cessation from hostilities during three 
eomplete days in every week, allowed such a consiaerable 
space for the passions of the antagonists to cool, and ^ for the 
people to enjoy a respite from the calamities of war, as well as 
to take measures for their own security, that, if this truce of 
God had been exactly observed, it must have gone far towards 
putting an end to private wars. This, however, seems not to 
have been the case ; the nobles, disregarding the truce, prose- 
cuted their quarrels without interruption as formerly. Qua 
nimirum tempestate, universse provincise adeo devastationis 
continuaeimportimitate inquietantur, ut ne ipsa* pro observa* 
tione divinie pads, professa sacramenta custodiantur. Abbas 
Usper^nsis, apud Datt. de pace imperii publica, p. 13. No. 35- 
The violent spirit of the nobility could not be restrained by 
any engagements. The complaints of this were frequent ; and 
bishops, in order to compel them to renew their vows and 
promises of ceasing from their private wars, were obliged to 
eiijoin their clergy to suspend the performance of divine ser- 
vice and the exercise of any religious function within the pa- 
rishes of such as were refractory and obstinate. Hist, de 
Langued. par D* D. de Vic et Vaisette, tom. ii. Preuves, p. 
1 1 8. — 5. The people, eager to obtain relief from their suSerings^ 
called in a second time revelation to their aid. Towards toe 
end of the twelfth century, a carpenter in Guienne gave out, 
that Jesus Christ, together with the blessed Virgin, had ap- 
peared to him, and having commanded him to exbcrt man- 
Idnd to peace, had given him, as a proof of his mission, an 
image of the Virgin holding her son in her arms, with this 
inscription, Ijamh of God who takest awiy the Hfu of the w^rld, 
give ut peace. This low fanatic addressed himself to an igno- 
rant age, prone to credit what was marvellous. He was re- 
ceived as an inspired messenger of God. Many prelates and 
barons assembled at Fuy, and took an oath, not only to make 
peace with all their enemies, but to attack such as refiised to 
my down their arms, and to be reconciled to their enemies. 
They formed an association for this purpose, and assumed the 
honourable name of the Brotherhood of God, Bobertus de Monte 
Michaele, ap. M. de Lauriere Pref. tom. i. Ordon. p. 29. But 
the influence of this superstitious terror or devotion was not of 
long continuance—- -6. The civil magistrate was obliged to ex- 
ert nis authority in order to check a custom which threatened 
the dissolution of government. Philip Augustus, as some 
imagine, or St. Louis, as is more probable, published an or- 
donance* A. D. 1245| prohibited any person to commence 
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hostilities against the friends and vassals of his adversary, until 
forty days after the comniission of the crime or offence which 
gave rise to the quarrel ; declaring, that if any man presumed 
to transgress this statute, he should be considered as guilty of 
a breach of the public peace, and be tried and punished by 
the judge ordinary as a traitor. Ordon. torn. i. p. 56. This 
was called the Royal Truce, and afforded time for the violence 
of resentment to subside, as well as leisure for the good offices 
of such as were willing to compose the difference. The happy 
effects of this regulation seem to have been considerable, if 
we may judge from the solicitude of succeeding monarchs to 
enforce it.— *7. In order to restrain the exercise of private war 
still farther, Philip the Fair, towards the close of the same 
century, A. D. 1296, published an ordonance commanding all 
private hostilities to cease, while he was engaged in war against 
the enemies of the state. Ordon. tom. i. p. 328. 390. This 
regulation, which seems to be almost essential to the existence 
and preservation of society, was often renewed by his succes- 
sors, and being enforced by the regal authority, proved a con- 
siderable check to the destructive contests of the nobles. Both 
these regulations, introduced first in France, were adopted 
by the other nations of Europe. — 8. The evil, however, was 
so inveterate, that it did not yield to all these remedies. No 
sooner was public peace estabhshed in any kingdom, than the 
barons renewed their private hostilities. They not only strug- 
gled to maintain this pernicious right, but to secure the exer- 
cise of it without any restraint. Upon the death of Philip the 
Fair, the nobles of different provinces in France formed asso- 
ciations, and presented remonstrances to his successor, de- 
manding the repeal of several laws, by which he had abridged 
the privileges of their order. Among these, the right of private 
war is always mentioned as one of the most valuable ; and 
they claim that the restraint imposed by the truce of God, the 
royal truce, as well as that arising from the ordonance of the 
year 1296, should be taken off. In some instances the two sons 
of Philip, who mounted the throne successively, eluded their 
demands ; in others, they were obliged to make concessions. 
Ordon. tom. i. p. 551. 557. 561. 573. The ordonances to which 
I here refer are of such length that I cannot insert them, but 
they are extremely curious, and may be peculiarly instructive 
to an English reader, as they throw considerable light on that 
period of English history, in which the attempts to circum. 
scribe the regal prerogative were carried on, not by the peo- 
ple struggling for liberty, but by the nobles contending for 
power. It is not necessary to produce any evidence of the 
continuance and frequency of private wars under the succes- 
sors of Philip the Fair. — 9. A practice somewhat similar to the 
royal truce was introduced, in order to strengthen and extend 
it. Bonds of assurance, or mutual security, were demanded 
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from the parties at variance, by which tiieyobli^^ theihselVes 
to abstain from all hostilities, either during^ a time mentioned 
in the bond, or for ever : and became subject to heavy penal* 
ties, if they violated this obligation. These bonds were some- 
times granted voluntarily, : but more frequently exacted by 
the authority of the civil magistrate. Upon a petition from 
the party who felt himself weakest, the magistrate summoned 
his adversary to appear in court, and ob^ged him tojpve a 
bond of assurance. If, after that, he committed any larther 
hostilities, he became subject to all the penalties of treason. 
This restraint on private war was known in the age of St. 
liouis. EstabUssemens, lib. i. c. 28. It waa frequent in Bre- 
tagne ; and what is very remarkable, such bonds of assurance 
were given mutually between vassals and the lord. of whom 
they held. Oliver de Clisson grants one to the Duke of Bre- 
tagae, his sovereign. Morice Mem. pour servir de preuves h. 
I'Hist. de Bret. torn, i pp 846. iL p. 371. Many examines of 
bonds of assurance in other provinces of France are coUected 
by BrusseL tom. IL p. 856. The nobles of Burgundy remonstrat- 
ed against this practice, and obtained exemption from it as an 
encroachment on the privileges of their order. Ordon. tom. i% p. 
558. This mode of security was first introduced in cities, and 
the good effects of it having .been feljb there, was extended to 
the nobles. See Note XVI«— 10!. The calamities occasioned 
by private wars became at some times so intolerable, that the 
noUes entered into voluntary associations, binding themselves 
to refer all matters in dispute, whether concerning civil pro« 
perty, or points of honour, to the det^mination of the majo- 
rity of the associates. Morice Mem. pour servir de preuves k 
I'Hist. de Bret. torn, it p. 728. — 11. But all these expedients 
proving ineffectual, Charles VI. A. D. 1413, issued an ordi- 
nance expressly prohibiting private wars on any pretext 
whatsoever, with power to the judge ordinary to compel all 
persons to comply with this injunction, and to punish such as 
should prove refractory or disobedient, by imprisoning their 
persons, seizing their goods, and appointing the officers of 
justice, Mangeurs ^ Gattairs, to live at free quarters on their 
estate. If those who were disobedient to this edict could not 
be personally arrested, he appointed their friends and vassals 
to be seized, and^detained until they gave surety for keeping 
the peace; and he abolished all laws, customs, or privileges 
which might be pleaded in opposition to this ordonance. Or- 
don. tom. X. p. 138. How slow is the progress of reason and of 
<^vil order ! Begulations which to us appear so equitable, ob- 
vious, and simpfe, required the efforts of civil and ecclesiastical 
authority, during several cei^turies, to introduce and establish 
them. Even posterior to this period, Louis XI. was obliged 
to abolish private wars in Dauphin^, by a particular edicts A* 
D. 1451. Du Cange Dissert, p. 348. 

VOL, !• V 
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This note wouM swdl to a di^rofMirtioiiatebiilk, if I afa^ 
attempt to iiii]|aire with the same minute attention into the 
progrefls of this pernicious custom in the other oountiiea of 
£urope. In £ngland, the idess of the Sucons conceniiing 
personal revenge, the i^ht of private wars, and the oemposi^ 
tion due to the party offended, seem to have been znuch -the 
same with those which prevailed on the Continent. The law 
of Ina de viudieauHbus, in the eighth centur^r. Lamb. p. 3.; 
those of EUlmund in the tenth century, de honMdhf Lamb, pw 
72, etdeMmieUiit, p. 76.; and those of Edward the Omfeaflor, 
in the eleventh century, de Umporibut et ikinu ^acitj or TresaaBL 
Dei, f jamb. p. 126. are perfectly similar tothedriMMwcef of the 
French kings their contemporaries. The laws of £dward» de 
pace regit, are sUll more explicit than those of the FnesKh 
monarchs, and, by several provisions in ^m, discover that a 
more perfect police was estaUished in England at that period. 
Jjambard, p. lid. foL vers. £v^i after the conquest, private 
wars, and the regulations ^ preventing them^, were aot alto- 
gether unknown, as a^iears from Madox Formulare Axi£r]i- 
oanum. No CXLV. and from the extracts from Domesday 
Book, published by Gale Scriptores Hist. Britan. p. 759. 777. 
The well-known clause in the form of an English indictment, 
which, as an aggravation of the criminal's guilt, mentions his 
having assaulted a peraon, who was in the peace of God and 
of the King, seems to be borrowed from the Tfcu^ or Pax 
Dei, and the Pax Begis, which I have explained. But after 
the conquest, the mention of private wars amon^ the nobility 
occurs more rarely in the English history, than m that of any 
other Eurc^an nation, and no laws concerning them are to 
be found in the body of their statutes. Such a change in their 
own manners, and such a variation from those of their neigh- 
bours, is remarkable. Is it to be ascribed to the extraordinary 
power that William the Norman acquired by right of conquest, 
and transmitted to his successors, which rendered the execution 
of justice more vigorous and deciiiive, and the juriscHction of 
the iQng*s court more extensive than under the Monarchs on 
the Continent ? Or, was it owing to the settlement of the 
Normans in England, who having never adopted the practice 
of private war in their own country, abolished it in the king- 
dom which they conquered ? It is asserted in an ordonanoe oi 
John king of IVance, that in all times past, persons of every 
rank in Normandy have been prohibited to wage private war^ 
and the practice has been deemed unlawful. Ordon. torn. iL 
p. 407. If this fact were certain, it would go fkr towards 
explaining the peculiarity which I have mentioned. But as 
there are some English acts of Parliament, which, according 
to the lemiffk of t£e learned author of the Obsefmtions on Ae 
Statutes, chiefly the more ancient^ recite falsehoods, it may be 
added} that this is not peculiar to the laws of that country. 
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J^otwhbsttaadiw^ the positive amertion contained in this public 
kw of France, there is eood reason for considering it as ft 
statute whidi recites a falsehood. This, however, is not the 
^ce for discussing that point It is an inquiry not unworthy 
the curiosity of an English antiquary. 

In Castile, the pernicious practice of private war ^vailed, 
flind was authoriised by the customs and law of the nngdoxn* 
IjBgen Tauri, tit. 76. cum commentario Anton. Gomezu, p» 
551. As the Castilian nobles were no less turbulent than 
powerfol, their ^uaneb and hostilities involved the&r country 
m many oJamities. Innumerable prooft of this occur in Ma- 
riana* In Axacon, the ri^ht of ^vate revenge was likewiw 
authorized bylaw; exercised in its fiill extent, and aCcom- 
paoied with the same unhappy consequences. Hieron* Blanca 
Comment, de Aebus Arag. i^ Schotti Hifl^pan. illustnit. vcL 
]ii.p.73& LezJacobiLA.D. 1247. Fueroe et Observandas 
del Beyno de Aiagon, lib. ix p. IB2. Several confederacies 
between the longs of Aragon and Hieir nobles, for the restf )ring 
of peace, founded on the truce of God, are stiU extant. Petr* 
de Marca, Marca rive limes Hispanic App. 1303. 1308. 1428* 
As eariy as the year 1165, we &aa a combination of the king 
aiul court of Acagon, in order to abolish the right of private 
war, and to punim those who presumed todaim that privilege. 
Aiiales de Aragon por. ^urita, vol. i. p. 73. But l^e evil was 
so inveterate, that as late as A. D« 1519, Charles T. was obliged 
to publisli a law enforcing all former regulations tending to 
tfuppress this practice* Fueros et Observance lib. ix, 183. b. 

The liOmbaids, and other northern nations who settled in 
Italy, introduced the same maxims concerning the right of 
revenge into that country, and these were f<3lowed by the 
same efibcts. As the progress of the evil was perfectly similar 
to what happened in France, the expedients employed to check 
its career, or to extirpate it finally, resembled those which i 
have enumerated. Murat. Ant. IteL voL ii. p. 306, &c 

In Germany, the disorders and calamities occasioned by the 
right of private war were greater and more intolerable than in 
any other country of £urc»)e. The Imperial authority was so 
much shaken and enfeebled by the violence of the civil wars 
excited by the contests between the popes and the emperors 
of the Franconian and Suabian lines, that not only the nobility, 
but the cities acquired almost independent power, an.d scorned 
idl subordination and obedience to thelaw& The frequency 
of these ^i<i(V, or private wars, is often mentioned in the Ger« 
man Annals, and the fiital efiects of them are most pathti cally 
described, Datt, de Pace Imper. pub. lib. L cap. v. n 30. et 
passim. The Germans early adopted the Treuga Dei, whidt' 
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vas fint estabilaliied in Fnmoe. This however, proved but 
• temponurj and ineflectual lemedj. The disordlers muHi- 
plied 80 ftst, and grew to be ao enormous, that thej threat- 
ened the diascdation of aodetj, and compelled the Germans 
to have recoiuae to the only remedy of the evil, viz. an ab- 
solute prohibition of private wars. The emperor TiVilliam 
published his edict to tms porpoae, A. D. 1255, an hundred 
and sixty years previous to the oidonance of Charles VI. in 
France. Datt, hb. i cap. 4w n^ 20. But nmther he nor his 
successonhadauthority to secure the observance of it. This 
gave rise to a practice in Germany, whidi conveys to us a 
strildng idea both «f Uie intoieEBble calamities occasioned by 
private wan, md of the fe^eneas of government during* the 
twelfth and thirteenth centuries. The cities and nobles en- 
tered into •lliftTi<H»« and aasodations, by which they bound 
themselves to wiMnfMn the public peace, and to make war on 
such as should violate it. This was the origin of the league 
ofth^ Rhine, <tfSualna, and of many smaUer confederacies 
distinguished by various names. The rise, progress, and be- 
neficid eSecta of these associations axe traced by Datt, with 
great accuracy. Whatever degree of public peace or of re- 
gular administration was preserved in the empire from the 
beginning of the twelfth century to the dose of the fifteenth, 
Germany owes to these leagues. During that period, politi- 
cal order, respect for the laws, together with the equal admi- 
nistration of justice, made considerable progress in Germany. 
But the final and perpetual abolition of the x%bt of private 
war was not accomplished until A. D. 1495. The Imperial 
authority was by that time more firmly established, the ideas 
of men with respect to government and subordination were 
become more just. That barbarous and pemidous privilege 
of waging private war, which the nobles hadso long possessra, 
was declared to be incompatible with the happiness and exis- 
tence of society. In order to terminate any dmerences which 
might arise among the various membera of the Germanic 
body, the Imperial chamber was instituted with supreme ju- 
risdiction, to judge without appeal in every question brought 
before it. That court has subsisted since that period, form- 
ing a veiry respectable tribunal, of essential importance in the 
German constituticm. Datt, lib. uL iv. v. P£rael Abr^ de 
THistoire du Droit, &c. p. 556. 

NOTE XXII. SECT. L p. 62. [Y]. 

It would be tedious and of little use to enumerate the va- 
rious modes of appealing to the justice of God, which super- 
stition introduce during the ages of ignorance. I shall men- 
tion onl^ one, because we have an account of it in a plaatum 
or trial m the presence of Charlemagne, from which we may 



learn the imperfect manner in widdi justice was administered 
even durine his reiffn. In the year 775, a contest arose be- 
tween the bishop m Paris and the abbot of St. Denys, con- 
coming the* property of a small abbey. £ach of them exhib- 
ited deeds and records, in order to prcnre the right to be in 
them. Instead of trying the authenticity, or considering the 
import of these, the point was referred to the judicium crucig, 
£ach produceda person, who, during the celebration of massy 
stood befcnre the cross with his arms expanded; and he, whose 
representative first became weary, and altered his posture* 
loflt the cause. The person employed by the bishop on this 
occasion had less strength or less spirit than his adversary, and 
the question was decided in fiivour of the abbot. Mabillon 
de Be Diplomat, lib. vi. p. 49B. If a prince so enlightened as 
Chademagne countenanced such an aosurd mode of decision, 
it is no wonder that other monarchs should tolerate it so 
long. M. de Montesquieu has treated of the trial by judi- 
cial combat at considerable length. The two talents which 
distinguished that illustrious author, industry in tracing all 
the circumstances of ancient and obscure institutions, and sa- . 
gadty in penetrating into the causes and principles which 
contribute to estabhsh them, are equally conspicuous in his 
observations on this subject. To these I refer the reader, as . 
they contain most c^ the principles by which I have endeav- 
ourad to explain this practice. De rKsprit des Loix, lib. 
xxviiL It seems to be probable from the remarks of M. de 
Montesquieu, as well as from the facts produced by Muratori, 
tom. iiL Dissert, xxxviii. that appeals to the justice of God by 
the experiments with fire and water, &c. were frequent among 
the p€K)ple who settled in the different provinces of the Ro- 
man empire, before they had recourse to the judicial combat $ 
and yet the judicial combat seems to have been the most an- 
cient mode of terminating any controversy among the barba- 
rous nations in their original settlements. This is evident 
from Velleius Paterculus, lib. ii. c. 1 IK who informs us, that 
all questions which were decided among the Homans by legal 
trial, were terminated among the Germans by arms. The 
same thing appears in the ancient laws and customs of the 
Swedes, quoted by Jo. O. Stiemhbok-de jure Sueonum & Go- 
thorum vetusto, 4to. Holmiee 1663, lib. i. c. 7. It is probable 
that when the various tribes which invaded the empire were 
converted to Christianity, th<Hr ancient custom of allowing 
judicial combats appeared so glaringly repugnant to the pre- 
cepts of religion, that, for some time, it was abolished, and 
by degrees, several circumstances which I have mentioned 
1^ them to resume it. 

It seems likewise to be probable fVom a law quoted by 
StiexnhoiflL in the treatise which I have mentioned* that Xh^ 
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jui tidal combat was oriffuiaUjr pennitted, in order to deter- 
mine points respectiog the personal character or reputation of 
individuals, and was afterwards extended not only to criminal 
cases, but to questions concerning property. The words of 
the law are, *' if any man shall say to another these reproach- 
ful words, ** you are not a man equal to other men,** or, *' you 
have not the heart of a hian,** and the other shall reply, ** I 
am a man as good as you.** let them meet on the highway. 
If he who first gave offence appear, and the person ont-nded 
absent himself, let the latter be deemed a worse man even 
than he was called ; let him not be admitted to give evidence 
in judgment either for man or woman, and let him not have 
the privilege of. making a testament If he who gave the of- 
fence be absent, and only the person offended appear, let him 
call upon the other thrice with aloud voice, and make a mark 
upon the earth, and then let him who absented himself be 
deemed infamous, because he uttered words which he durst 
not support. If both shall appear properly armed, and the 
person offended shall fall in, the combat, let a half compensa- 
tion be paid for his death. But if the person ^ho gave the 
offence shall fall, let it be imputed to his own rashness. The 
petulance of his tongue hath been fatal to him. Let him lie 
m the field without any compensation being demanded for 
his death." Lex Uplandica, ap. Stiem. p. 76. Martial people 
were extremely debcate with respect to every thing that af- 
fected their reputation as soldiers. By the laws of the Salians, 
if any man called another a hare^ or accused him of having left 
his shield in the field of battle, he was ordained to pay a 
large fine* Leg. Sal. tit. xxxii. § 4. 6. By the law of the 
Lombards, if any one called another arga^ i. e. a good for 
nothing fellow, he might immediately cnallenge him to com- 
bat. Le^. Longob lib. i. tit. v. § 1. By the law of the 
Salians, if one called another cemtuSf a term of reproach 
equivalent to ar^* he was bound to pay a very high fine^ 
Tit. xxxii. § 1. Paulus Diaconus relates the violent impres- 
sion which this repn)echfiil expression made upon one of his 
countrymen, and the fatal effects with which it was attended. 
De Gestis Lonirobard. lib. vi. c. 34. Thus the ideas concern* 
ing the point of honour, which we are apt to consider as a 
modem refinement, as well as the practice of duelling, to 
which it gave rise, are derived from the notions of our ances-- 
tors, wbi& in a btate of society very little improved. 

As M. de Montesquieu*s view of this subject did not lead 
jhim to oonaider every circumstance relative to judicial com- 
bats, I shall mention some particular facts necessary for the 
illustration of what I have said with respect to them. A re- 
markable instance occurs of the decision of an abstract point 
of law by combat. A question argte in the tenth century 
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maacemmg the r^^ of representatkmf which was not then fixed« 
though now universally established in every part of Kurope* 
** It was a matter of doubt and dispute (saith the historian), 
whether the sons of a son ought to be reckoned among the , 
children of the family, and succeed equally with their uncles, 
if their father happened to die while their grandfather was 
alive. An assembly was called to deUberate on this point, 
and it was the general opinion that it ought to be remitted to 
the examination and decision of judges. But the emperor 
following a better course, and desirous oi' dealing honourably 
with his people and nobles, appointed the matter to be de- 
cided by battle between two champions. He who appeared 
in behalf of the right of children to represent their (feceased 
father was victorious ; and it was established, by a perpetual 
decree, that they should hereafter share in the inheritance to- 
gether with their uncles." Wittikindus Corbiensis. lib. An- 
nal. ap. M. de Lauriere Pref. Ordon. vol. i. p. xxxiii. If we 
can suppose the caprice of foUy to lead men to any action 
more extravagant than this of settling a point in law by com- 
bat, it must be that of referring the truth or falsehood of a 
religious opinion to be decided in the same manner. To the 
disgrace of human reason, it has been capable even of this 
extravagance. A question was agitated in Spain in the ele- 
venth century, whether the M\isarabic liturgy and ritual 
which had been used in the churches of Spain, or that ap- 
proved of by the See of Rome, which differed in many partis 
culars from the other, contained the form of worship most ac- 
ceptable to the Deity. The Spaniards contended zealously 
for tHe ritual of their ancestors. The popes urged them to 
receive that to which they had given their infallible sanction. 
A violent contest arose. The nobles proposed to decide the 
controversy by the sword. The king approved of this method 
of decision. Two knights in compete armour entered the 
lists. John Ruys de Matanca, the champion of the Musara 
bic liturgy, was victorious. But the queen and archbishop of 
Toledo, who favoured the other form, insisted on having the 
matter submitted to another trial, and had interest enough to 
prevail in a request, inconsistent with the laws of combat, 
which being considered as an appeal .to God, the decision 
ought to have been acquiesced in as final. A great fire was 
' kindled. A copy of each liturgy was cast into the flames. It 
was agreed that the book which stood this proof, and remained 
untouched, should be received in all the churclies of Spain. 
The Musarabic liturgy triumphed likewise in this trial, and, if 
we may believe Roderigode Toledo, remained unhiu*t by the 
fire, when the other was reduced to ashes. The queen and 
archbishop had power or art sufficient to elude this decision 
also, and the use of the Musarabic fond of devotion was per- 
mitted only in certain churches* A determination no less 
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extraoTdiiitfy than the whole transsction. Boger de Toledo, 
quoted by P. Orleans, Hist, de Revol. d'E^Mgne, torn. i. p^ 
417. Mariana, lib. i. c. 18. voL L p. STB—^A vemAilEable proof 
of the general use of trud by combat, and of the piedilectioa 
for that modeof dedsion, occurs in the laws of the Lombards* 
It was a custom in the middle ages, that anj person naig^Itf 
signify publicly the law to which he chose to be subjected; 
and by the prescriptions of that law he was obliged to regulate 
his transactions, without being bound to comply with any 
pcactioe authorized by other codes of law Persons who had 
subjected t^mselves to the Roman law, and adhered to the 
ancient jurisprudence, as fo as any knowledge of it was re- 
tained in those ages of ignorance, were exempted Gcom payii^ 
any regard to the forms of proceedings established by the laws 
of the Burgundians, Lombards, and other barfoaioufi people^ 
But the emperor Otho, in direct contradiction to this received 
maxim, ordained; ** That all persons, under whatever law 
they Uved, even although it were the Soman law, shoold 
be bound to conform to the edicts concerning the trial by 
combat.** Leg. Longob. lib. ii. tit. 3& § 38w While the 
trial by judiciu combat subsisted, proof by charters, oontrscts, 
or other deeds, became ineffectual ; and even this spedes of 
written evidence, calculated to render the proceedings of 
courts certain and dedsive, was eluded. When a charter or 
other instrument was produced by one of the peities, his op- 
ponent might challenge it, affirm that it was ulae and forged, 
and oiler to prove this by combat. Leg. Longob. ib. § 34. it 
is true, that among the reasons enumerated by Beaumanoh% 
on aocoimt of which judges might relhse to p^mit a trial by 
combat, one is, ** If the point in contest can be clearly proved 
or ascertained by other evidence.*' Coust. de Beauv. ch. 63. 
p. 333. But that reg^ulation removed the evil only a adngle 
step. For the party who suspected that a witness was about 
to depose in a manner unfavourable to his cause, might accuse 
him of being suborned, give him the He, and chal&nge him 
to combat ; if the witness was vanquished in batUe, no other 
evidence could be admitted, and the party by whom he was 
aummoned to appear lost his cause. Leg. Baivar. tit 16. § 2. 
Leg. Burgund. tit. 45. Beauman. ch. 61* p* 315. The reason 

flven for obliging a witness to accept oi a defiance, and to 
efend himself by combat, is remarkable, and contains the 
same idea which is still the foundation of what is called the 
point of honour ; ** for it is just, that if any one affirms that 
he perfectly knows the truth of any thing, and ofiers to give 
oath upon it, that be should not hedtate to maintain the ve* 
racity of his affirmation m combat.*' Leg. Burgund. tit. 45. 

That the trial by judicial combat was establisfaed in every 
country of Europe- is a lact well known, and xequizes no 
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proof. That this mode of decision was frequent, appears not 
onlj from the codes of ancient laws which establishea it, but 
from the earliest writers concerning the practice of law in the 
different nations of Europe. They treat of this custom at 
great length ; they enumerate the regulations concerning it 
with minute accuracy ; and explain tnem with much souci- 
tude. It made a capital and extensive article in jurisprudence. 
There is not any one subject in their system of law, which 
Beaumanoir, Defontaines, or the compilers of the Assises de 
aferusalem^ seem to have considered as of greater importance ; 
and none upon which they have bestowed so much attention. 
The same observation will hold with respect to the early au- 
thors of other nations. It appears from Madox, that trials of 
this kind were so frequent in England, that fines, paid on 
these occauons, made no inconsiderable branch of the king's 
revenue. Hist, of the Excheq. voL i. p. 349. A very cu- 
rious account of a judicial combat between Mesire Robert de 
Beaumanoir, and Mesire Pierre Toumemine, in presence of 
the Duke of Bretagne, A. D. 1385, is published by Morice» 
Mem. pour servir de preuves k THist. de Bretagne, tom. ii. 
p. 498. AU the formalities observed in such extraordinary 
proceedings are there described more minutely than in any 
ancient monument which I have had an opportunity of con- 
sidering. Toumemine was accused by Beaumanoir of having 
murdered his brother. The former was vanquished, but was 
saved from being hanged upon the spot, by the fi«nerous in- 
tercession of his antagonist. A good account of the origin of 
the laws concerning judicial combat is published in the history 
of Pavia, by Bernardo Sacci, lib. ix. c. 8. in Grsev. Thes. An- 
tiquit. ItaL voL ilL 743. 

• 

This mode of trial was so acceptable, that ecclesiastics, not- 
withstandirig the prohibitions oithe church, were constrained 
not only to connive at the practice, but to authorize it. A 
remarkable instance of this is produced by Pasquier Becher- 
ches, lib. iv. cb. i. p. 350. The abbot Wittikindus, whose words 
I have produced in this note, considered the determination of 
a point in law by combat as the best and most honourable 
mode of decision. In the year 978, a judicial combat was 
fought in the pesence of the emperor. The archbishop A1-. 
debert advised him to terminate a contest which had arisen 
between two noblemen of his court by this mode of decision* 
The vanquished combatant, though a person of high rank, 
was behe^ed on the spot. Chronic. Ditmari Episc. Mersb. 
ch^z Bouquet B^cueO des Hist. tom. x. p. 191. Questions 
concerning the property of churches and monasteries . were 
decided by combat. In the year 961, a controversy oonoem- 
ing the church of St. Medard, whether it belonged to the 
abbey of Beaulieu or not> was terminated by judicial combat. 
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Bouquet Becueil des Hist. torn. ix. p. 739. lUd. p. 612, &c* 
The emperor Henry I. declares, that this kw, authorinn^the 
practice of judicial combats, was ^lacted with consent and 
applause of manj faithful bishops. Ilnd. p^ 331. So remark- 
aole did the martial ideas of those ages preivil over the ge* 
nius and maxims of the canon law, which in other instances 
was in the highest credit and authority with ecdesiasties^ A 
judicial combat was appointed in Spain, by Charles T., Am D. 
1523. The combatants fought in the emperor's presence, and 
the battle was conducted with all the rites prescribed by the 
ancient laws of chivalry. The whole transaction Is described 
at great length by Fontus Heuterus Ber. Austriac* fib. viiL €• 
17. p. 305» 

The last instance whidi occurs in the history of Fnmce of a 
judicial combat authorised by the magistrate, was the ftmous 
one between M. Jamac and M. de la Chaistaignerie, A. D, 
1547. A trial by combat was appointed in England, A. D- 
1571, under the inspection of the judges in the court of Com- 
mon Pleas ; and though it was not carried to the same extre- 
mity with the former. Queen Elizabeth having interposed 
her authority, and enjoined the parties to compound the 
matter, yet, in order to prewrve their honour, the lists were 
marked out, and all the forms previous to the combat were 
observed with much ceremony. Spelm. OlOss. voc. Caii^mSf 
p. 103. In the year 1631, a judidal combat was appointed be* 
tween Donald Lord Rea, and David Ramsay, Esq. by the au^ 
thority of die lord high constable and earl marshal of England ; 
but that quarrel likewise terminated without bloodriied, being 
accommodated by Charles I. Another instance occurs seven 
years later. Rusworth in Ol)8ervations ou the Statutes, &c. 
p. 360. 

NOTE XXIII. SECT. I. p. 68. [Z]. 

The text contains the great outlines which mark the course 
of private and public jurijKliction in the several nations of Eu- 
i^ope. I shall nere follow more minutely the various steps of 
tms progress, as the matter is curious and important enough 
to merit this attention. The payment of a fine by way of sa^ 
^faction to the person or famdy injured, was the first device 
of amide people, in order to chedk the career of private re- 
sentment, and to extinguish those fi^da^ or deadly feuds» 
which were prosecuted among them with the utmost violences 
This custom may be traced back to the ancient Germans. 
Tacit, de Morib. Germ. c. 31. and prevailed among other un- 
civilized nations. Many examples of this are collected by the 
ingenious and learned author of Historical Law-Tracts, voL i. 
p. 41. These fines were asoortained and levied in thzee difife* 
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lent mannera. At first they were settled bj voluataij agree- 
ment between the parties at variance. When their rage began 
to subside, and they felt the bad effects of their continuing in 
enofiitj, they came to terms of concord, and the satisfaction 
made wa3 cdUbd a oomposUum^ implying that it was £zed by 
mutual consent. De PEsprlt des Loix, lib. xxx. c 19. It is 
uppatrent from some of the more ancient codes of laws> that at 
t&e time when these were compiled, matters still remained in 
that simple state. In certain cases, the person who had com- 
mitted an offence was left exposed to the resentment of those 
whom he had uijured, until he should recover their favour, 
quoquo modo potuerit. Lex Frision. tit. 11. § 1. The next 
mode of levying, these fines was by the sentence of arbiters. 
/ksk arbiter is caUed in the Regiam Miyestatem amicabilis com- 
positor, . Ub. xi. c 4^ § 10. lie could estimate the degree of 
ofifence with more impartiality than the parties interestedj 
and determine with greater equity what satis&ction ought to 
be demanded. It is difficult to bring an authentic proof of a 
custom previous to the records jHreserved in any nation of 
£urope. But one of the Formulae Aodegavenses compiled in 
the sixth century, seems to allude to a transaction carried ont 
not by the authority of a Judge, but by the mediation of arbi- 
ters dK)6en by mutual consent. Bouquet Becueil des Histor. 
toca. iv. p. 66^ But as an arbiter wanted authority to enforce 
hl» deeisK>ns, juc^ges were appointed with compulsive power to 
obl^e both parties, to acquiesce in their decisions. Previous 
to this last step, the expedient of paying compositions was an 
imperfect remedy against the pernicious effects of private re- 
sentment. As soon as this important change was introduced, 
the magistrate, putting himself in place of the person injured, 
aseertained the comnosition with which he ought to rest satis- 
fied. £very possible injury that ooyild occur in the inter- 
course of civil society was considered and estimated, and the 
compositions due to the pers(H3us agijpneved were fixed with 
such minute attention, as discovers, m most cases, amazing 
discernment and deUcacy ; in some instances, unaccountable 
caprice. Besides the Qomposition payable to the private party, 
a certain sum called &fredumt was paid to the king or state, as 
Tacitus expresses it, or to the fiscus, in the language of the 
barbarous laws. Some authors blending the remied ideas of 
modem policy witli their reasonings concerning ancient trans- 
actions, have imagined that the fredum was a compensation 
due to the community, on account of the violation of the 
public peace. But it is manifestly nothing more than the price 
paid to the magistrate for the protection which he afforded 
against the violence of resentment. The enacting of this was 
a considerable step towards improvement in criminal jurispru- 
dence. In some of the more ancient codes of law, the ^eda 
9xe altogether omitted, or so seldom mentioned, that it is 
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erident they were but little known. In the laterfcodes, the 
fiedum is as precisely specified as the composition. In com- 
mon cases it was equal to the third part of the composition. 
Capitul. vol. L p. 52. In some extraordinary cases, where it 
was more difficult to protect the person who had committed 
violence, the fredum was augmented. Capitul. vol. L p. 515. 
These freda made a considerable branch in the revenues of the 
barons ; and in whatever district territorial jurisdiction was 
granted, the royal judges were prohibited from levying any 
Jreda* In explaining the nature ot the J^edumt I have followed 
in a great measure the opinion of M. de Montesquieu, though 
I know that several learned antiquaries have taken the word m 
a different sense* De r£sprit des Loix, liv. xxx. c. 20, &c. 
TTie great object of judges was to compel the one party to give, 
and the other to accept, the satis&ction prescribed. They 
multiplied regulations to this purpose, and enforced them by 
grievous penalties. Leg. Longob. lib. i. tit. 9. § 34. lb. tit. 
37. § 1, 2. CapituL vol. i. p. 31 1. § 22. The person who re- 
ceived a composition was obligfed to cease from all farther hos- 
tUity, and to confirm his reconciliation with the adverse party 
by an oath. Leg. Longob. lib. i. tit. 9. § 8. As an additional and 
more permanent evidence of reconciliation, he .was required lo 
grant a bond of security to the person from which he received 
iEi composition, absolving him from sdl farther prosecution. 
Marcumis, and the other collectors of ancient writs, have pre- 
served several different forms of such bonds. Marc lib. xi. § 18. 
Append. § 23. Form. Sirmondicse, § 39. The Letters ofSlane*^ 
known in the law of Scotland, are perfectly similar to these 
bonds of security. By the Letters of Slanes, the heirs and re- 
lations of a person who had been murdered, bound themselves, 
in consideration of an aseytJimefU or composition paid to them, 
to forgive, *• pass oyer, and for ever forget, and in oblivion 
inter, all rancour^ maliee>, revenge, prejudice, grudge, and re- 
sentment, that they have or may conceive against the aggressor 
or his posterity, for the erime which he had committ^, az^ 
discharge him of all action, civil or criminal, against him or 
his estate, for now and ever." System of Styles by DaUas of 
' St. Martin's, p. 862. In the ancient form of Letters of Slanes, 
the private party not only forgives and forgets, but pardons 
and grants remission of the crime. This practice, Dallas, 
reasoning according to the principles of his own age, considers 
as an encroachment on the rights of sovereignty, as none, 
tays he, could pardon a criminal but the king. Ibid. But, in 
early and rude times, the prosecution, the punishment, and 
the pardon of criminals, were all deeds of the private person 
who was injured. Madox has published two writs, one in the 
jrei^ of Edward I., the other in the reign of Edward III., by 
which private persons grant a release or pardon of all tres- 
passes! felonies, robberies, and murders committed. Pormul* 
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Anglican. No. 709. 705. In the last of these instruments, 
some regard seems to be paid to the ri^ts ci the sovereign, 
for the pardon is granted en quant que en nous ert. Even arcer 
the auuiority of the magistrate was interposed in punishing 
crimes, the punishment of criminals is long considered chiefly 
as a gratification to the resentment of the persons who have 
been injured. In Persia a murderer is still delivered to the 
relations of the person whom he has skin, who put him to 
death with their own luoids. If they refuse to accept of a sum 
of money as a compensation, the sovereign, absolute as he is, 
caniTot peffdon the murderer. Voyages de Chardin, iii. p. 4H« 
edit. 1 7S5, 4to. Voyages deTavemier, Hv. v. c. 5. 10. Among 
the Arabians, though one of the first polished people in the 
£a8t, the same custom still subsists. Description de 1* Arabic 
par M. Niebuhr. p. 28. By a law in the kingdom of Aragon, 
as late as the year 1564, the punishment of one condemned 
to death cannot be mitigated but by consent of the parties 
who have been injured. Fueros et Observancias del Reyno 
de Aragon, p. 904. 6. 

If, after all the engagements to cease from enmity which 
I have mentioned, any person renewed hostilities, and was 
guiky of any violence, either towards the person from whpm 
Ee had received a composition, or towards his relations and 
heirs, this was deemed a most heinous crime, and punished 
with extraordinary rigour. It was an act of direct rebellion 
against the authority of the magistrate, and was repressed by 
the interposition of all his power. Leg. Longob. lib. i. tit. 9. 
§ 8. 84. Capit. vol. i. p. 371. § 22. Thus the avenging of in- 
juries was taKen out of private hands, a legal composition was 
established, and peace and amity were restored, under the 
inspection, and by the authority of a judge. It is evident 
that at the time when the barbarians settled in the provinces 
of the Roman empire, they had fixed judges established 
among them with compulsive authority. Persons vested with 
this character are mentioned by the earliest historians Du 
Cange, voc. Judices. The right of territorial jurisdiction was 
not altogether an usurpation of the feudal barons, or an inva- 
sion of the prerogative of the sovereign. There is good reason 
to believe, that the powerful leaders, who seized different 
districts of the countries which they conquered, and kept pos- 
session of them as aUodial property, assumed from the begin- 
ning the right of jurisdiction, and exercised it within their 
own territories. This jurisdiction was supreme, and extended 
to all causes. The clearest proofs of this are produced by M. 
Bouquet. Le Droit publique de France eclairci, &c. tom. 1. 
p. 206, &c. The privilege of jud^ng his own vassals, appears 
to have been originally a riglit inherent in every baron who 
held a fief. As fiur haxk as the archives of nations can conduct 
VOL. I. - z 
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u$ with any oertaintj, we find the jurudictioii and fief united* 
One of the earliest charters to a layman which I have met 
with, is that of Ludovicus Pius, A. D. 81i. And it contains 
the right of territorial jurisdiction, in the most express and 
extensive terms. Capitul. voL ii. p. 1403* There are many 
charters to churches and monasteries of a more early date, 
containing grants of a similar jurisdiction, and prohibiting 
any royal judge to enter the territories of those churches or 
monasteries, or to perform any act of judicial authority there. 
Bouquet Becueil des Hist. torn. iv. p. 628. 631. 633. torn. v. p. 
703. 710. 752. 762. Muratori has published many very an- 
cient charters containing the same unmunities. Antiq. ItaL 
Dissert. Ixx. In most of these deeds, the royal judge is pro- 
hibited from exacting the freda due to the possessor of terri- 
torial jurisdiction, wliich shews that they constituted a valua- 
ble part of the revenue of each superior lord at that juncture. 
The expence of obtaining a sentence in a court of justice during 
the middle ages was so considerable, that this circumstance 
alone was sufficient to render men unwilling to decide any 
contest in judicial form. It appears from a charter in the 
thirteenth century, that the baron who had the right of jus- 
tice# received the fifth part of the value of every sulject, the 
property of which was tried and determined in his court. If, 
after the commencement of a law-suit, the parties terminated 
the contest in an amiable manner, or by arbitration, they 
were nevertheless bound to pay the fifth part of the subject 
contested, to the court before which the suit had been brought. 
Hist de Dauphin^, Geneve, 1722, tom i. p. 22. Similar to 
this is a regulation in the charter of liberty granted to the 
town of Friburgh A. D, 1120. "If two of the citizens shall 
quarrel, and if one of them shall complain to the superior 
lord or to his judge, and after commencing the suit, shall 
be privately reconciled to his adversary, the judge, if he does 
not approve of this reconciliation, may compel him to go on 
with his law suit ; and all who were present at the recondlia- 
tion shall forfeit the favour of the superior lord. Historia 
Zaringo Badensis. Auctor. Jo. Dan Schoepflinus. Carols:. 
1 765, 4to. vol. V. p. 55. 

What was the extent of that jurisdiction which those who 
held fiefs possessed originally, we cannot now determine with 
certainty. It is evident that, duruig the disorders which 
prevailed in every kingdom of £urope, the great vassals took 
advantage of the feebleness of their monarchs, and enlarged 
their jurisdictions to the utmost. As early as the tenth cen- 
tury, the more powerful haions ha»i usurped the right of de- 
ciding all causes, whether civil or criminaL They had acquired 
the High Justi'c as well as the Lorn, Establ. d> • 8t. Louis, lib. 
i. c. 24> 25. Their sentences were final, and there lay no ap- 
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peal ftom them to any superior court. Several striking in- 
stances of this are collected by Brussel. Trait<^ des Fiefs, 1' y« 
in.c. 11, 12, 13. Not satisfied with this, the more potent 
barons got their territories erected into RegaHtiet, with almost 
every royal prerogative and jurisdiction. Instances of these 
were frequent in l<>ance. Bruss. ib. In Scotland, where the 
power of the feudal nobles became exorbitant, they were very 
numerous. Historical Law Tracts, vol. L tract vi. Even in 
England, thou^ the authority of the Norman kings circum- 
scribed the jurisdiction of the barons Within more narrgw li- 
mits than in any other feudal kingdom, several counties pala- 
tine were erected, into which the kmg*s judges could not enter* 
and no writ could come in the king*s name, until it received 
the seal of the county palatine. Spelman. Gloss, voc Comites 
Palatini ; Blackstone's Commentaries on the laws of England, 
voL iiL p. 78. These lords of Regalities had a ri^ht to claim 
or rescue their vassals from the king's judses, if they assumed 
any jurisdiction over them. Brussel, ubi supra. In the law 
of Scotland this privilege was termed the rignt of repledging ; 
and the frequency of it not only interrupted the course 6£ 
justice, but gave rise to great disorders in the exerdse of it. 
Hist. Law Tracts, ib. The jurisdiction of the counties pala- 
tine seems to have been productive of like inconveniences in 
England. 

The remedies provided by princes against the bad effects of 
these usurpations of the nobles, or mconsiderate grants of 
the crown, were various, and gradually applied. Under 
Charlemagne and his immediate descendants, the regal pre- 
rogative still retained great vigour, and the Duces^ Comites, 
and MUH Dominict, the former of whom were ordinary and 
fixed judges, the latter extraordinary and itinerant judges, 
in the di&rent provinces of their extensive dominions, exer- 
cised a jurisdiction co-ordinate with the barons in some cases, 
and superior to them in others. Du Cange, voc. Dux, Comitetf 
et Miisi. Murat. Antiq. Dissert, viii. et ix. But under the 
feeble race of monarchs who succeeded them, the authority 
of the roval judges declined, and the barons acquired that 
unlimited jurisdiction which has been described. Louis VI. 
of France attempted to revive the function of the MUsi Do* 
fninicl under the title of Juges de» SxempU, but the barons 
were become too powerful to bear such an encroachment on 
their jurisdiction, and he was obliged to desist from employ- 
ing them. Henaut Abreg^ Chron. torn. ii. p. 730. His sue- 
cessor (as has been observed) had recourse to expedients less 
alarming. The appeal de defaute de droU, or on account of the 
refusal of justice, was the first which was attended with any 
oonaderable effect. According to the maxims of feudal law, 
if a baron bad not as many vassals as enabled him to try by 
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tbea peers the parties who offiered to plead in this eotift, or 
if he;, delayed or refused to proceed in the trial, the cause 
might be carried) by fippeal» to the court of the superior lord 
of whom the baron held, and tried there^ DePEaprit des 
Jmijl, Uv. XKFiii. c. 38* Da Cange, too Defixhu Jusii^te'^ 
The number of peers or assessors in the courts of bMoOs was 
frequently very considerable. It i^^ean ft<aa a czimtnal 
trial in the court of the viscoimt de lAUtrde< A. D* 189^ thai 
upwards (^ two- hundred penom.were j^i^asekitt sftid assisted 
in the trial, and voted in passing judgment. Hist, d^ Jjan- 
gued. par D. D. de Vic et Vaisette* torn* m Preui^esy p, \ t4k. 
But as the right of jurisdiction had been nifwped by mai^ 
inconsiderBble barons, they were oiten unable to hold coutts. 
This gave frequent oocraion to such a^^^eals, and retidezcd 
the practice familiar. By degrees such afna^ife bigafi to be 
made from the courts of the more pOwemil bafoas» aiidit 
is evident^ from a decision reeiOfded by Mussel, that the royal 
judges were willing to give cDUntenatice to any p Ws teaf for 
them. Traits des* Fiefs, torn, i p. 236. 961. This m&am of 
appeal had less effect in abridging the jurisdiction Of the ho* 
mes, than the appeal on account eS the injustice off the tas^ 
teAce. When the feudal monai^hfl were ^werful, and tbel< 
judges possessed extensive authority, sudi ai^jjeals seem to 
have been frequent. Capitul. voL i. p. 175. 180: atid they 
were made in a manner suitable to the rudeness of a simple 
age. The persons aggrieved resorted to the {ttlace of fheir 
sovereign, and with outcries and loud noise called- to him far 
redress. Capitul. lib. iii. c 5% Chronie. I^wtesbergiense ap. 
M^fickeu. Script. German. voL ii/ p* S84. b. In the kii^dom 
of .\ra^ou« the appeals to the JasUaa or supreme judge were 
taken in such a form as supposed the appeUaat to be in im- 
mediate danger of death* or of some violent outfagie $ he 
rushed into the presence of the judge, crying ndth a loud 
voice« Avi^ Avi, FuefTia^ fuerxai thus imploring (As it ^ere) 
the instant interposition of that supreme judge in order to 
sate him. Hier. Blanca Comment, de rebus Aragon. ap. 
Script. Hispanie. Pistorii, vol. iii. p. 753. The abolition of 
the trial by combat facilitated the Revival of appeals of this 
kind. The €fSects of the snboi^dination which ap()efiUs estab« 
lishedt in introducing attention^ equity, and consistency of 
decision into courts of judicature, were soon conspictiOitti; 
mad almost all causes of importance were carried to be finally 
determined in the kind's courts. Bmsael, torn. i. iBf, Va- 
rious circumstances which contributed towards the introduc- 
tion and frequency of such dppeab are enumerated De PEqfirit 
des Loix« hv. xxviii. c 87. Nothing, however, was of such 
effect as the attention which mOHiatChs gave to t&e ootiatita*^ 
tioil and dimity of their courts of justis^. It was the andcnt 
custom for the feudal moioarchs to preside themselves in 



PROOFS AND ILLUSTRATIONS. 5^69 

their courts^ and. to administer justice in person. Marculf 
Hb. i. § 25. Murat. Dissert, xxxi. Charlemagne, whilst he 
was dressing, used to call parties into his presence, and hav- 
ing heard and considered the subject of litigation, gave judg- 
ment concerning it. Eginliartus, Vita Caroli Magni, cited 
by Madox, Hist, of Exchequer, voL 1. p. 91. This trial &nd 
decision of causes by the sovereigns themselves could not fail 
of rendering their courts respectable. St. Ijouis, who en- 
couraged to the utmost the practice of appeals, revived this 
ancient custom, and administered justice in person with all 
the ancient simplicity. "I have ollen seen the saint,** says 
Joinville, " sit under the shade of an oak in the wood of Vin- 
cennes, when all who had any complaint freely approached 
him. At other times he gave orders to spread a carpet in a 
garden, and seating himself upon it, heard the causes that 
were brought before him.** Hist, de St. Louis, p. 13. edit. 
1761. Princes of inferior rank, who possessed the right of 
justice, sometimes dispensed it in person, and presided in 
their tribunals. Two instances of this occur with respect to 
the Dauphines of Vienne. Hist, de Dauphine, tom i. p. 18» 
torn. ii. p. 257. But as kings and princes could not decide 
every cause in person, nor bring them all to be determined 
in the same court ; thby appointed Baillis, with a right of ju- 
risdiction, in different districts of their kingdom. These pos- 
sessed powers somewhat similar to those of the ancient Comites, 
It was towards the end of the twelfth century and beginning 
of the thirteenth, that this office was first instituted in France- 
Brussel, liv. ii. c. 35. When the king had a court established 
in different quarters of his dominions, this invited his subjects 
to have recourse to it. It was the private interest of the 
BaillUt as well as an object of public policy, to extend their 
jurisdiction. They took advantage of every defect in the 
rights of the barons, and of every error in their proceedings, 
to remove causes out of their courts, and to bring them under 
their own cognizance. There was a distinction in the feudal 
law, and an extremely ancient one between the high justice 
.and the low. Capitul. 3. A. D. 812. § 4. A. D. 815. § 3. Es- 
tabl. de St. Louis, Uv. i. c. 40. Many barons possessed the 
latter jurisdiction who had no title to the former. The for- 
mer included the right of tryuig crimes of every kind, even 
the highest ; the latter was confined to petty trespasses. This 
furnished endless pretexts, for obstructing, restraining, and 
reviewing the proceedings in the baron courts. Ordon. ii. 

457. § 25. 458. § 29 A regulation of greater importance 

succeeded the institution of Baillis, The king's supreme 
court qr parUament was rendered fixed as to the place, and 
constant as to the time of its meetings. In France, as well 
as in the other feudal kingdoms, the king's court of justice 
was originally ambulatory, followed the perion of the mo- 
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tiarch, and was held onlj during some of the gieftt ftstivtils. 
Philip Augustus, A. D. 1305, refndered it stationary sit Paris, 
and continued its terms during the greater part of the year. 
Pasquier Reclierches, liv. u. c S. and 3. &c. Ordon. tofm.i. 
p. 366. § 62. He and his successors vested extennve powerB 
m that court ; they granted the members of it seTend privi- 
leges and di^inctions which it would be tedious to enumente^ 
l*asquier, ib. Velly Hist, de France, torn. vii. p. 90t. Per^ 
sons eminent for integrity and skill in law were appointed 
Judges there. Ib By degrees the final decision of all causes 
of importance was brought into the parliament of Paris, and 
the i )ther parliaments, which administered justice in the kind's 
name, in different provinces of the kingdom. This jurisdio 
tion, however, the parliament of Paris acquired very slowly, 
and the great vassals of the crown made violent efforts in or- 
der to obstruct the attempts of that parliament to extend its 
authority. Towards the close of the thirteenth century, Phi- 
lip the Fair was obliged to prohibit his parliament from taking 
cognizance of certain appeals brought into it from the courts 
of the Count of Bretagne, and to recognize and respect his 
right of supreme and final jurisdiction. Memoires pour servir 
de Preuves h. THistoire de Bretagne par Morice, torn i. p* 
1037. 1074. Charles VI. at the end of the foHowing centuiy 
was obliged to confirm the rights of the Dukes of Bretagne in 
still more amp^e f< rm. Ibid. tom. ii. p. 590, 581. So violent 
was the opposition of the barons to this right of appeal, which 
they considered as fatal to their privileges and power, that 
the authors of the Encyclopedieh&ve mentioned several instances 
in which barons put to death, or mutilated, such persons as 
ventured to appeal from the sentences pronounced in their 
courts, to the parliament of Paris, tom xiL art. Parkmeitt, 
p. 25. 

The progress of jurisdiction in the other feudal kingdoms 
was in a great measure similar to that which we have traced 
in France. In England the territorial jurisdiction of the ba- 
rons was both ancient and extensive. Leg. Edw. Conf. No. 
5 and 9. After the Norman concpiest it became more strictly 
feudal ; and it is evident from facts recorded in the English 
history, as well as from the institution of Counties Palal^f 
which I have already mentioned, that the usurpations of tiie 
nobles in Elngland were not less bold or extensive than those 
of their contemporaries on the continent. The same expedi- 
ents were employed to circumscribe or abolish those dangerous 
jurisdictions. William the Conqueror established a constant 
court in the hall of his palace ; from which the four courts 
now entrusted with the administration of justice in England 
took their rise. Henry II. divided his kingdom into six cir- 
d^itsy and sent itinerant judges to hold th& courts in them 
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at stated seasons. Blaci'stone's Coirnnentanes on tlfc Laws of 
England, vol. iii. 57. Justices of the peace were ap})pointed 
in every county by subsequent monarehs ; to whose jurisdic- 
tion the peoj^e gradually had recourse in many civil causes. 
The privileges of the Counties Palatine were gradually limit- 
ed ; with respect to some points they were aboHshed ; and the 
administration of fustice was brought into the king's courts, 
or before judges or his appointment. The several steps taken 
for this purpose are enumerated in Dalrymple*s History of 
Feudal Property, chap. vii. 

In Scotland the usurpations of the nobility were moi« ex- 
orbitant than in any other feudal kingdom. The progress of 
their encroachments, and the methods taken by the crown 
to limit or abolish their territorial and independent jurisdic- 
tions, both which I had occasion to consider and explain in a 
former werii, differed very little from those of wfaidi I have 
now ^ven the detail. H^toiy of Scotland, voL i. p. 45. 



I should perplex myself and my readers in the labyrinth of 
German jurisprudence, if I were to attempt to delineate the 
progress of jurisdiction in the empire, with a minute accuracy. 
ft is sufficient to observe, that the authority which the Aulic 
coundi and Imperial (Camber now possess, took its ri^ from 
the same desire of redressing the abuses of territorial jurisdic- 
tion, and was acquired in the same manner that the royal 
courts attained influence in other countries of £uroi)e. All 
the important fads with respect to both these particulars may^ 
be found in PhiL Datt, de pace publica Imperii, lib. iv. The 
capital articles are pcnnted out m Pfefiel Abreg^ de PHistoire 
et Droit publique d*Allemagne, p. 556. 581. and in Traits du 
Droit publique de PEmpire par Bl. le Coq. de. Villeray. The 
two bust treatises are o£ great authority, having been composed 
under the eye of M. Sfaoeflin of Stratsburg, one of the ablest 
public lawyers in Germany. 

NOTE XXIV. SECT. I. p. 71. [AA]. 

It is not easy to fix wjth precision the period at which eccle- 
siastics first began to claim exemption from the civil juris- 
diction. It is certain, that during the early and purest ages 
of the church, they pretended to no such immunity. I'he 
EUthfMity of the civil magistrate extended to all persons, and 
to all causes. This fact has not only been clearly established 
by Protestant authors, but is admitted by many Boman Catho- 
lics of eminence, and particularly by the writers in defence 
of the liberies of the Gallican church. There are several ori- 
ginal papers pablished by Muratori, whic^ shew that, in the 
funth and tenth centuries^ causes ofthe greatest importance 
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relaling to ^ecclesiastics were still detennined by avil judges* 
Antiq. Ital. voL v. dissert. Ixx. Proofs of this are produced 
likewise by M. Houard, Anciennes Loix. des Frangols, &c. 
vol. i. p. 209. Ecclesiastics did not shake off all at once their 
subjection to civil courts. This privilege, like their other 
usurpations, was acquired slowly, and step by step. This 
exemption seems at first to have been merely an act of com- 
plaisance, flowing^ from veneration for their character. Thus 
from a charter of Charlemagne in favour of the church of 
Mans, A. D. 796, to which M. TAbb^ de Foy refers in his 
Notice de Diplomes, torn. i. p. 301, that monarch directs his 
judges, if any difi^ence should arise between the administra- 
tors of the revenues of that church and any person whatever, 
not to summon the administrators to appear in mallo publico; 
but first of all to meet with them, and to endeavour to ac- 
commodate the difference in an amicable manner. This m- 
dulgence was in process of time improved into a legal exemp- 
tion ; which was founded on the same superstitious respect 
of the laity for the clerical character and function. A re- 
markable instance of this occurs in a charter of Frederic fiar- 
barossa, A. D. 1172, to the monastery of Altenburgh. He 
grants them judicium non tantum sanguinolentis plagse, sed 
vitae et mortis ; he prohibits any of the royal judges from dis- 
turbing their jurisdiction ; and the reason which he gives for 
this ample concession is, nam quorum, ex Dei gratia, ratione 
divini ministerii onus leve est, et jugum suave ; nos penetus 
nolumus iUos oppressionis contumeli^, vel manu X«aica, fati- 
gari. Mencken. Script, rer. Germ. vol. iii. j>. 1067. 

It is not necessary for illustrating what is contained in the 
text, that I should describe the manner in which the code of 
the canon law was compiled, or shew that the doctrines in it 
most favourable to the power of the clergy, are founded on 
ignorance, or supported by fraud and forgery. The reader 
will find a full account of these in Gerard. Van Mastricht 
Historia Juris Ecclesiastici, and in Science de Gouveniement 
par M. Real, torn. vii. c. l.et 3. § 2, 3, &c. The history of 
the progress and extent of ecclesiastical jurisdiction, with an 
account of the arts which the clergy employed in order to 
draw causes of every kind into the spiritual courts, is no less 
curioui', and would throw great light upon many of the cus- 
toms , and institutions of the dark ages ; but it is likewise fo- 
reign from the present subject. Du Cange in his Glossary, 
voc. Curia ChrUtianitatis, has collected, most of the causes with 
respect to which the clergy arrogated an exclusive jurisdiction, 
and refers to the authors, or original papers, which confirm 
his observations, Giannon^ in his Civil History of Naples, 
lib. xix. § 3 has arranged these under proper heads, and scru- 
tinizes the pretensions of the church with tan m\xaX boldness 



PROOFS AND ILLUSTRATIONS* 273 

and discernment* M* Fleury obeervefl^ that the clergy inul« 
tiplied the pretexts for extending the authority of the spiii- 
tuai courts with so much boldness, that it was soon in their 
power to withdraw almost every person and every cause from 
the jurisdiction of the civil magistrate. Hist. Eccles. torn, 
xix. Disc. Prelim. 16« But how Ul-lbunded soever the ju- 
risdiction of the clersy may have been, or whatever might 
be the abuses to which their manner of exercising it gave 
nae* the prineiples and forms of their jurisprudence were 
fiir diore perfect than that, which was known in the civil courts* 
It dbems to be eertain that ecclenastics never submitted, dur- 
ing any period m the ipedddle ages, to the laws contained in 
the codes of the barbarous nations^ but were governed en- 
tirely by the Roman law. They regulated all Uieir transac- 
tions by such of ks maxims as were preserved by tradition, 
or were contained in the Theodosian code, and other books 
ractmit amoi^ them. This we learn from a custom which 
I»ievailed umveisally in those ages. Every person was per- 
mitted to choose among the various codes of laws then in 
force, that to which he was willing to conform. In any tran- 
saction of importance^ it was usual for the person contracting 
to mention the law to which they submitted, that it inight 
be known how asny controversy that sliould arise between them 
wds to be decided. Innumerable proofs of this occur In the 
charters of the middle ages. But the clergy considered it as 
such a viduaUe privilege of their oirder to t^ governed by the 
Roman law, timt when any person entered into holy orders, 
it was usual for him to renounce the code of laws to which he 
had been formerly subject, and to declare that he now sub- 
mitted to the Roman law. Constat me Joliannem clericum, 
filium quondam Verandi, qui professus sum, ex natione meS, 
lege vivere Langobai^dorum, sed tamen, pro honore ecclesi- 
astico, lege nunc videor vivere Romana. Charta, A. D. 1072. 
Faruifus presbyter qui professus sum, more sacerdotii mei, 
lege vivere Romana. Charts, A. D. 1075. Muratori Anti- 
chita EstensL vol. 1. p. 78. See Ukewike Homard Anciennes 
Xioix des Francois, &c. vol. i. p. 203. 

The code of the canon law began to be compiled early in 
the ninth century. Mem. de PA cad. des Inscript. tom. xviii, 
p. 346, &C. It was above two centuries after that before any 
collection was made of those customs, which were the rule of 
judgments in the courts of the barons. Spiritual judges de- 
cided of course, according to written and known laws : Lay 
judges, left without any nxed guide, were directed by loose 
traditdonarv customs. But besules this general advantage of 
the canon law, its forms and principles were more consonant 
to itenoB, And more favourable to the equitable decision of 
every poiBut in controversy, than those which prevailed in lay 
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courts. It appears from Notes XXL and XXIII., concern^ 
ing privale wars, and the trials by combat, that ihe whole 
spirit of ecclesiastical jurisprudence was adverse to those aan- 
guinarj customs which were destructive of justice ; and the 
whole force of ecclesiastical authority was exerted to abolish 
them, and to substitute trials by law and evidence in their 
room. Almost all the forms in lay courts, which contribute 
to establbh, and continue to preserve order in judicial pro- 
ceedings, are borrowed from the canon law. Fleury, Instit. 
du droit canon, part iii. c. 6. p. 52. St. Liouis, in his Esta- 
blissemens, confirms many of his new reffulatk>ns concerning 
property, and the administration of justice by the authority 
of the canon law, from which,he borrowed them. Thus, for 
instance, the first hint of attaching moveables for the recovery 
of a debt was taken from the canon law. Estab. liv. ii. c. 91' 
and 40. And likewise the cesHo bonorumf by a person who was 
insolvent. Ibid. In the same manner, he established new 
regulations with respect to the effects of persons dying in- 
testate, liv. i. c 89.' These and many other salutary regula- 
tions the Canonists had borrowed from the Roman law. Many 
other examples might be produced of more perfect jurispru- 
dence in the canon law than was known In lay courts. For 
that reason it was deemed an high privilege to be subject to 
ecclesiastical jurisdiction. Among the many immunities, by 
which men were allured to engage in the dangerous expedi- 
tions for the recovery of the Holy Land, one of the most con- 
siderable was the declaring such as took the Cross to be sub- 
ject only to the spiritual courts, and to the rules c^ decision 
observed in tnem. See Note XIII. and Du Cange, voc. Cmcig 
Privilcgia, 

NOTE XXV. SECT. 1. p. T3. [BB]. 

The rapidity with which the knowledge and study of the 
Roman law spread over Europe is amazing. The copy of the 
Pandects was found at Amalphi, A. D. 1 137. Imerius opened 
a college of civil law at Bologna a few years after. Giann. 
Hist, book xi. c. 2. It began to be taught as a part of acade- 
mical learning in different .parts of France before the middle 
of the century. Vaccarius gave lectures'' on the civil law at 
Oxford, as early as the year 1147. A regular system of feu- 
dal law, formed plainly in imitation of the Roman code, was 
composed by two Milanese lawyers about the year 11 50. G«- 
tian published the code of canon law, with lar^e additions and 
emendations, about the same time. The earnest coUectiou of 
those customs, which served as the rules of decision in the 
courts of justice, is the. Assises de Jerusalem, They wexe com- 
piled, as the preamble informs us, in the year 1099, and are 
called Jus Consuetudinariiun quo regebatur regnum orientale. 
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Willenn. Tyr. lib. xix. c. 2. But peculiar circumstances gave 
occasion to this earlj compilation. The victorious Crusaders 
settled as a colony in a foreign country, and adventurers irom 
all the different nations of Europe composed this new society. 
It was necessarj"t>n that account to ascertain the laws and 
customs which were to regulate the transactions of business, 
and the administration of justice among them. But in no 
^untry of Europe was there, at that time, any collection of 
customs, nor had any attempt been made to render law fixed. 
The first undertaking of that kind was by Glanville, Lord 
Chief Justice of England, in his Tractatus de Legibus et Con- 
suetudinibus Anglian, composed about the year 1181. The 
Heffiam Majeptatem in Scotland, ascribed to David I. seems 
to be an imitation, and a servile one, of Glanville. Several 
Scottish Antiquaries, under the influence of that pious cre- 
dulity, which disposes men to assent, without hesitation, to 
whatever they deem for the honour of their native country, 
contend zealously, that the Regiam Majestatem is a produc- 
tion prior to the treatise of Glanville ; and have brought them- 
selves to believe, that a nation, in a superior state of improve- 
ment, borrowed its laws and institutions from one considera^ 
bly less advanced in its political proffress. The internal evi- 
dence (were it my province to examme it) by which this the- 
ory might be refuted, is, in my opinion, decisive. - The ex- 
ternal circumstances which have seduced Scottish authors into 
this mistake, have been explained with so much precision and 
candour by Sir David Dalrymple, in his examination of some 
of the arguments for the high antiquity of Regiam Majesta- 
tem, Edm. 1769, 4to. that it is to be hoped the controversy 
will not be again revived. Pierre de Fontaines, who tells us, 
that he was the first, who had attempted such a work in France, 
composed his CotrceU, which contains an account of the customs 
of the coimtry of Vermandois, in the reigp of St. Louis, which 
began A. D. 1226. Beaumanoir, the author of the Costumes de 
BeauvoisiSf lived about the same time. The Establissemens of 
St. Louis, containing a large collection of the customs which 
prevailed within the royal domains, were published by the 
authority of that monarch. As soon as men became acquainted 
with the advanta^s of having writt^ customs and laws, to 
which they could have recourse on every occasion, the practice 
of collecting them became common. Charles VII. of France, 
by an ordonance, A. D. 1453, appointed the customary laws 
in every province of France to be collected and arranged. 
Velley and Villaret, Histoire, tom. xvi. p. 113. His succes- 
sor, Louis XI. renewed the injunction. But this salutary 
undertaking hath never been fully executed, and the juris- 
prudence of the French nation remains more obscure and un- 
certain tlian it would have been if these prudent regulations 
of their monarchs had taken effect. A mode of judicial de- 
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termination was established in the middle ages, which afibtds 
the clearest proof that judges, while they had no other rule 
to direct their decrees but unwritten and traditionary customs, 
were often at a loss how to find out the facts and prindples, 
according to which they were bound to decide. They were 
obliged, in dubious cases, to call a certain number of old men, 
and to lay the case before them, that they might inform them 
what was the practice or custom with regard to the point 
This was called Enquate par tourbe. Du Cange, voc. TnHu, 
The effects of the reviv^al of the Roman jurisprudence haTC 
been explained by M. de Montesquieu, liv. xxviii. c 42. and 
by Mr. Hume, Hist, of England, vol. ii. p. 441. I have a- 
dopted many of their ideas. Who can pretend to review any 
subject which such writers have considered* without receiving 
from them light and information ? At the same time I am 
convinced, that the knowledge of the Roman law was not so 
entirely lost in Europe during the middle ages, as is commonly 
believed. My subject does not require me to examine this 
point. Many striking facts with regard to it are collected by 
Donato Antonio d'Asti Dall' Uso e autorita della regione ci- 
vil^ nelle provincie dell' Imperio Occidentale. Nap. 1751. 2 
vol. 8vo. 

That the civil law is intimately connected with the munid- 
j)al jurisprudence in several countries of Europe, is a fact so 
well known, that it needs no illustration. Even in England, 
where the common law is supposed to form a system perfectly 
distinct from the Roman code, and although such as apply 
in that country to the study of the common law boast of this 
distinction with some degree of affectation, it is evident tlut 
many of the ideas and maxims of the civil law are incorpo- 
rated into the English jurisprudence. This is well illustrated 
by the ingenious and learned author of Observations on the 
Statutes, chiefly the more ancient, 3d edit. p. 70, &c 

NOTE XXVI. SECT. I. p. 75. [CC] 

The whole history of the middle ages makes it evident, 
that war was the sole profession of gentlemen, and almost the 
only object attended to in their education. Even af\;er some 
change in manners began to take place, and the civil arts of 
life had acquired some reputation, the andent ideas with re- 
spect to the accomplishments necessary for a person of noUe 
birth, continued long in force. In the Memoires de Fleu- 
ranges, p. 9, &c. we have an account of the youthtiil exefxnses 
and occupations of Francis I. and they were altogether martial 
and athletic. That father of letters owed his relish ibr them, 
not to education, but to his own good sense and good taste. 
The manners of the superior order of ecclesiastics during tlbe 



i9 J&m'PFte. The i^uQctlcipis ^ai# yJnunyXfir pf t^ie 4er/qr i^e op- 
"WM^ ^fSTf ^affS^aeox^ $rom Uiofe ^Ip|men ; a^d amoi^g .tbe 
infi^dfir <»sd«n pf ^c^igIv^^aq, itjips /QQi:istit,iji,t^ a diptinct cha- 
ncttf 8e|)ai3^ iiXNsa ^i^ of otber £iiizeD8i ^ut tjbe digniiSe^ 
eodesiasUcs, who were frequently of noble barth, wene abov9 
such a distinction ; they retained the idea of what belonged to 
them as gentlemenf and la spite of the .decree of Popes, or 
the canons of coundk* they hore arms, led their vassals to the 
iMd« and fbv^dt ^% Iheir l^tad in l^attle. Amoc^ them the 
iiriestl»Qoo0 was jsparody a sepamte profession ; u\e militar/ 
•ficoiiipU$)i9l«^ 'Wlu^ they^ivought essential to them as gen- 
litofin, ireve.^i|tiv)iKQ4; the Aheoiqg^cal science* and pMafic 
yvKffxm 0«iUMeio ^Mf ffofi^y^ AuQction, were xiegl^ted and 



As aoonaa idtie sdantea of Ifnr .bacaaie a laborious s^ud^ » aq^ 
the cpfaetioe of i( a^aapaiwte pcofossipn, such pei)SQn8 as rotse to 
eminenoe in it ohtavii^ honqurs -^i^ch had i9nnerly been 
appropdated to/ioldicai^* Ku%hth90fl was theniost illuatrioufi 
IBM of dl^tinotion 4^ring sevei^al f^es. and conferred privi- 
l^jges to whioh nmk or bixw jdone ireije not entitled. To this 
high dignity persons eminent ,|br tb^ Imowiedse of law were 
advanoed, and w&» thereby placed on a level wiui those whom 
their military tal^jts had rendered conspicuous. Milet JustU 
te, aUet JAkratut^ became commop titles. Matthew Pari? 
mentions sudi -knights as oaxly jbis A* D i;^51. If a judge at» 
tamed a certain rank in the courts of justice, that alone gave 
him « right to the honour of knighthood. Pasquier Bedier- 
I, liv. xi. c. I^ p. :13p. Dissertations historiques sur la 



Chevaleiie, par Honore.de ^n(e Marie, p. 164, ^c, A pro- 
tesion that led to o^oes, which ennobled the persons who held 
them, grew into credit, and the people of Europe became ac- 
customed to pee men iri^e to eminence by civil i^.well ^ mili- 
tazy talents. 

NOTE -XXVII. «£CT. I. p. 77. [DB]. 

The ^ef in|;^|ition x>f these .notes waa to bring at once under 
the view qf my .^eadeiis, such facts and circiun9tances as tend 
U> illustrate, or confipn fjw|uit is contained in that part of the 
hjatory to yf hich th^ jefer. When th€;se lay acattered in many 
dil£39n9nt «atlMMr8.^pd were taken ^om books not generally 
Jknown, or which mapj cf my readers might fifid it disagreeable 
to eonaultf I thovght |t wopid be o^ advantage to collect them 
togHher. But when ,evei^ ^^^ necessary for the proof or 
UluatcitiiMi of my. narrative or reasoning may be found in any 
<8ie bpok.whidi is geneo^ly J^99^^> ^ deserves to be so, I 
VOL, I. S A 
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ikhall satisfy myself with referring to it. This is the ease with 
respect to Chivalry. Almost every fact wluch I have men- 
tioned in the text, together with many other curious and in- 
structive particulars concerning this singular institution, mav 
be found in Memoirea sur Tancienne Chevalerie concdder^ 
comme une Establissement politique & militaire, par M. de 
la Cume de St. Palaye. 

NOTE XXVnL SECT..L p. 82. [EE]. 

The subject of my inquiries does not call me to write a 
history of the progress of science. The fycti and observations 
which I have produced, are sufficient to illustrate the efiects 
of its progress upon manners and the state of society. •. While 
science was altogether extinct in the western parts oi Eurc^e« 
it was cultivated in Constantinople and other parts of theGre- 
taan Empire. But the subtle genius of the Greeks turned 
almost entirely to theolopcal disputation. The Latins bor- 
rowed that spirit from them, ana many of the controversies 
which still occupy and divide theologians, took their rise among 
the Greeks, from whom the other Europeans derived a con- 
siderable part of their knowledge. See the testimony of JEneas 
Sylvius ap. Conringium de antiq. academids, p. 43. Histoire 
literaire de France, tom. vii. p. 1]3, &c. torn. ix. p. 151, 3ic. 
Soon aft^-jr the Empire of the Caliphs was established in the 
East, some illustrious princes arose among them, who encour- 
aged science. But when the Arabians turned their attention 
to the literature cultivated by the ancient Greeks and Romans, 
the chaste and correct taste of their works of genius appeared 
frigid and unanimated to a people of a more warm imagina- 
tion- Though they could not admire the poets and historians 
of Greece or of Rome, they were sensible of the merit of th^ 
philosophers. The operations of the intellect are more fixed 
and uniform than those of the fancy or taste. Truth makes 
an impression nearly the same in every place ; the ideas of 
what IS beautiM, elegant, or sublime, vary in different cli- 
mates. The Arabians, though they neglected Homer, trans- 
lated the most eminent of the Greek philosophers into their 
own language ; and, guided by their prect^pts and discoveries, 
applied themselves with great ardour to the study of geometry, 
astronomy, medicine, dialectics, and metaphysics. In the 
three former, they made considerable and useful improve- 
ments, which have contributed not a little to advance those 
sciences to that high degree of perfection which they have at- 
tained. In the two latter, they chose Ari<ttotle for their guide* 
and refining on the subtle and distinguishing spirit which 
characterises his philosophy, they rendered it in a great de- 
gree frivolous or unintelligible. The schools established in 
the East for teaching and cultivating these sciences were in 
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high reputi^im. They communicated their love of science 
to their countrymen, who conquered Africa and Spain ; and 
the schools instituted there were little inferior in fame to those 
in the East. Many of the persons who distinguished them- 
selves by their pro^ency in science during the twelfth and 
thirteenth centuries, were educated among the Arabians* 
Bruckerus collects many instances of this, Histor. PhUos. v. 
iii. p. 681, &c Almost all the men eminent for science, dur* 
ii^ several centuries, if they did not resort in person to the 
schools in Afiica and Spain, were instructed in the philosophy 
of the Arabians. The nrst knowledge of the Aristotelian phi- 
losophy in the middle a^es was acquired by translations of 
Aristotle^s works out of the Arabic. The Arabian commen- 
tators were deemed the most skilftil and authentic ^id^ in 
the study of bis system. Conring. Antiq. Acad. Diss. iii. })• 
05, &c. Supplem. p. 241, &c. Murat. Antiquit ItaL vol. iiL 
p. 932, &C. From them the schoolmen derived the genius 
and {Mrindplesof their philosophy, which contributed so much 
to retard the progress of true science. 

The estabhshment of colleges or universities is a remarkable 
sera in literary history. The schools in cathedrals and monas- 
teries confined themselves chiefly to the teaching of grammar. 
There were only one or two masters employed in that office. 
But in colleges, professors were appointed to teach all the dif- 
fefrent piurts of sdenoe. The course or order of education was 
fixed. The time that ought to be allotted to the study of each 
sdence was asoertauied. A regular form of trying the profi- 
ciency of students was prescribed; andacademicu titles and 
honours were conferred on such as acquitted themselves with 
approbation. A good account of the origin and nature of these 
is given by Seb. Bacmeisterus Antiquitates Rostochienses* 
sive, Historia Uibis et Academiae B^toch. ap. Monumenta 
uiedita Ber. Germ, per K J. de Westphalen, voL iii. p. 781. 
lips. 1743. The first obscure mention of these academical de- 
grees in the university of Paris (from which the other univer- 
sities in Europe have borrowed most of their customs and in- 
stitutions) occurs A. D. 1215. Crevier. Hist, de TUniv. de 
Paris, tom. i. p. 296, &c. They were completely established 
A. D. 1231. lb. 248. It is unnecessary to enumerate the se- 
veral privileges to which bachelors, masters, and doctors were 
entitled. One circumstance is sufficient to demonstrate the 
high d^ree of estimation in which they were held. Doctors 
in the diffi^rent Acuities contended with knights for preoe* 
denoe, and the dispute was terminated in many instances by 
advancing the former to the dignity of knighthood, the high 
prerogatives of which I have mentioned. It was even asserted* 
that a doctor had a right to that title without creation. Bar- 
tolus taught— doctorem actualiter regentem m jury mili 
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IXssert p idAt This wan eriled CheftAeAe Ae Leeitiires, md 
fik«> penoM tOtunbeA to ^nA (H^t^, Af IBIM Clerid^ Thenr"' 
lltew estabfiflfrmeift^ fctf eduOitiafty toji^her wHh tb« extmcMV 
itttBT^ honours 6onl<n^ed o« ienmed ffi^« IP^tfy inereaaed 
the TttLttAiet of neholftrs. In tiie yetof IWMi there irere ten 
thousand sttHletrts in the mAretta^f of fiolo^ftftfir i- Mid It t^ppem 
fhyni the hist(9l7 of that unitere^^, thaA kir was ttn tft&y sel* 
cmee taught hi H at tba^ time. In the year I?t40, there wem 
Ihirt.^ thottsartd m the tmivereity of (hifoitt. dpeed*^ Chratti 
ftp. Anderson*s Chronol. Beductkiti of ComnMMe, ^i. i ]V 
17?. In the same cehtiirf ten thousatnd persons ^roCed in a 

atipfltion agitated hi the uniyerahy of Paris; and asMidnatsB 
otie Were admitted to thfrt privilege, the number or studentt 
must hff^e been verr great. TelJj Hist, de J^mncie, tow. xi. 
p. 147. There Were indeed fe^ universities in Eunme at that 
time $ but such a number of students may nevertheless be 
{xroduoed as a proof eft ther extraoiidinary ardouf with which 
men applied to the study of sdenoe in those ages ; it shows 
likewise that they already began to consider other professions 
heside that of a S(4dier as honoat&bie and useftil. 

NOTE XXTX. SECT. I. p. 83. [FF]. 

The great tsriety of subjeols which I ha^re endarromed to 
fflnstrate, uod the extent of this upon wlxidi I now enter, will 
Justify my adopting th« words of M. de Montesquieu, whsn 
he begins to treat of commerce. ** The subject whM^ follows 
would require to be discussed more at hvgt i but the mUtire 
of this work does not permit it. I wish to glide on a tfaa^iifl 
stream ; but I am hurried along by a torrent*" 

Many proo& occur in history of the little intet«>une be- . 
tween nations duriiu^ the middle ages. Towards the dose cf 
the tenth century. Count Bouchard int^ndk^ to fotmd a mo- 
nastery at St. Maur des Fosses near Parts, ap^ied toan Abbot 
of Clugny in Burgundy, fkmous fof his sanctity^ inteeatiiMf 
him to conduct this monks thither* The lanfuaM ki wh^ 
lie addressed that holy man is angular : he t^ mm that he 
had undertaken the labour of such a great joomey i that he 
was iktigued with the lei^th of it, therefore hoped to obtain 
his request, and that his Journey into sach a dmant coimtiy 
tfioold not be in yafai. The answer of the abbot is sttfi mors ' 
extraordinary s he fsf^sed to odoipiy with his desive^ as It 
woidd be eictremely Ibtigulng to go ailstig with him hito a 
itnag* and unknown region* l^ta Btnchardi venorabifis 
comitis ap. Bouquet Bee. des Hist^ vol x. p^ 351. Eiren so 
kte as the beginning of the twelfth century, the moids of 
VenriewainthecBocaseof Sensdidnot know ^lat tharewas 
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such a dtv as Toumay in Flanders ; and the monks of St. ' 
Martin of Toumay were equally unacquainted with the situa- 
tion of Ferrieres. A transaction in which they were both con- 
cerned made it necessary for them to have some intercourse. 
The mutual interest of both monasteries prompted each to 
find out the situation of the other. After a long search, which 
is. particularly described, the discovery was made by accident. 
Heriinannus Abbas de Restauratione St. Martini Tomacensis 
ap. Dacher. Sjuoel. vol. xiL p. 400. The ignorance of the middle 
ages with respect to the situation and geography of remote 
countries was still more remarkable. The most andent geo- 
graphical durt which now remains as a monument of the state 
of that science in Kurope during the middle ages, is found in 
a manuscript of the Chronique de St. Denys. There the three 
parts of the earth then known are so represented, that Jeru- 
salem is placed in the middle of the globe, and Alexandria 
appeals to be as near to it as Nazareth. Mem. de PAcad. des 
Bdles Lettres, tom. xvi. p. 185. There seems to have been 
no inns or houses of entertainment for the reception of tra- 
vellers during the middle ages. Murat. Antiq. Ital. vol. iii. 
p. 581 , Sue This is a proof of the little intercourse which took 
place between different nation. Among people whose manners 
are simple, and who are seldom visited by strangers, hospita- 
lity is a virtue of the first rank. This duty of ho^itality was 
so necessary in that state of society which took place during 
the middle ages, that it was not considered as one of those 
virtues which men may practice or not, according to the tem- 
per of their minds and the generosity of their hearts. Hos-' 
pitality was enforced by statutes, and such as neglected this 
duty were liable to punishment. Quicunque hospiti venienti 
lectum, aut focum.negaverit, trium solidorum inlatione mulc- 
tetur. Ijeg. Burguna. tit. xxxviii. § 1. Si quis homini aliquo 
pergenti in itinere mansionem vetaverit sexaginta solidos com- 
ponat in publico. Capitul. lib. vi. § 83. Tms increase of the 
penalty, at a period so long after that in which the laws of the 
Burgundians were published, and when the state of society 
was much improved, is very remarkable. Other laws of the 
same purport are collected by Jo. Fred. Polac. Systema Juris- 
prud. Germanicse, Lips.. 1733, p. 75. The laws of the Slavi 
were more rigorous than any that he mentions ; they ordained, 
*' that the moveables of an inhospitable person should be con- 
fiscated, and his house burnt. They were even so solicitous 
for the entertainment of strangers that they permitted the 
landlord to steal for the support of his guest.*' Quod noctu 
furat us fiieris, eras appone, hospitibus. Kerum M ecleburgicar; 
lib. viii. a Mat. Jo. Beehr. Lips.' 1751, p 50. In consequence 
of these laws, or of the state of society which made it proper 
to enact them, hospitality abounded while the intercourse 
among men was inconsiderable, and secured the stranger a 
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kind veoe|ikion under ereiy roof where he chose to take shelteL 
This, too» proves clearlj, that the inteiooum unong men wm 
rare, for as soon as this became £reqiient» what was a pleasiue 
became a burden, and the entertaining of tnnrdlen was ood- 
▼«rted into a bnoich of eommeioe. 

. But Uie laws of the middle ages afibrd a proof stiQ more 
oonvindng of the small enteroouzse between difi^rei^ nations. 
The genius of the feudal system, as wdl as the spirit <^ jsal* 
ousj which always aocompanies ignorance, concurred in di^ 
oouraging strangers from settling in any new countrf. If t 
person removed from one province in a kingdom to another. 
Be was bound within a year and day to acknowledge hims^ 
the vassal of the baron on whose estate he settled ; if he ne- 
glected to do so, he became liable to a penalty ; and, if at hii 
dmth he neglected to leave a certain legacy to the baron within 
whose territory he had resided, all his goods were oonfiseated. 
Tile hardships imposed on foceigners settling in a oountiy, 
were still more intolerable. In more earl j times, the superior 
lord c^any territory in which a foreigner settled, miflht seise 
his person, and reduce &im to servitudeb Very stnkinffm- 
stanees of this occur in the history of the middle ages. The 
cruel depredations of the Normans in the ninth century, 
eb]k;ed many inhabitants of the maritime provinces of Fnmoe 
to f^ into the interior parts of the kingdom. But instead of 
being received with that humanity to which their wretched 
conation entitled them, they were reduced to a state of ser* 
vitude. Both the dvil and ecclesiastical powers found' it ne- 
cessary to interiMse in order to put a stop to this baibarous 
practice. Potgiesser. de Statu Servor. hb. i. c. 1. § 19. In 
other coimtries, the laws permitted the inhabitants of maritime 
proviiioes to reduce such as were shipwrecked on thttr coast to 
servitude. Ibid. 6. IT. This barbtoous custom prevailed^ 
many countries of Europe. The practice of seizing the goods 
of persons who had been ^pwrec^ed, and of confiscating 
them as the property of the lord on whose manor thej wers 
thrown, seems to have been universal De Westphalen M<v 
num. ioedita Rer. Germ. voL iv. p. 907, ftc. et Du Cange, 
TOC Lagunum, Beehr. Rer. MecleK lib. p. &I9. Among me 
ancient Welsh, three sorts of persons, a madman, a stranger, 
and a leper, might be killed with impunity. Leges Hoel Dda, 
quoted m Observat. on the Statutes, chiefly the more ancient, 
p. 22* M. de lisuriete produces several ancient dee^, which 
prove, that in difierent provinces of France, strai^pers beoune 
the slaves of the lord on whose lands they settlecT Gloassira 
du Droit Francois, art. Aubaine, p. Ot. Beaumanoir says, 

^ that there are several places in France, in which, if a stran- 

Sr fixes his residence for a year and day, he becomes the 
ve of the tod of the manor.** Co'ust. de Bear, db* 4& p. 
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254. As a pncUoe so toatnxy to humsBitj oookl not sabsist 
lofogt the superior knds found it necrsmry to rest satisfied* 
instead o£ en^avin^^ aliens, with levying certain annud taxes 
upon them, or impoong upon them some extnardinaxy du- 
ties or services. But when any stranger died, he coula not 
convey his effects 6y will ; and all his real, as well as personal 
estate, fell to the king, or to the lord of the barony, to the 
ezdttsion of his naturu hdra. This is termed in France BrpU 
D^AnibakHA Pref. de Laurier. Ordon. torn. L p. IS. BrusseL torn* 
iL pb 944i Du Cange, voc. Alhain. Pasquier Recherches, p. 367. 
This practice of confiscating the efie<:ts of strancerB upon their 
death was very andent. It u mentioned, thou^ very obscure^ 
ly, in a law of Chariemagne, A. D. 813. CapituL Baluz. p* 
<07. § 5. Not only persons who were bom in a foreign coun- 
tiy were subject to the Droit D* Aubaine, but in some countries 
mix as removed fipom one diocese to another, or f^Nim the 
lands of one baron to anotiner. Brussel. vol. ii. p^ M7. 949. 
It is hardly possible to conceive any law more unfavourable to 
the intercourse between nations. Something similar to it» 
however, may be found in the ancient laws of every kingdom 
in Europe. With respect to Italy, see Murat. Ant. vol. iL p. 
14. As nations advanced in improvement, this practice was 
findually abolished. It is no small disgnoe to the French 
jurisprudence, that ttus barbarous, inhospitable custom should 
have so long remained among a people so highly dviliied. 

The confusion and outn^ which abounded under a feeble 
form of govemnent, incapaUe of firaming or executing sahi* 
tary laws, rendered the communication l^tween the difierent 
provinces of the same kingdom extremely dangerous. It ap- 
pears from a letter of l^upus, abbot of Ferrieres, in the ninth 
century, that the highwa3Fs were so much infested by banditti, 
that it was necessary for travellers to form themselves into 
companies or caravans, that they might be safe from the as« 
saults of robbers.. Bouquet Recueil des Hist. vol. vii. p. 51 & 
The numerous regulations published by Charles the Bald in 
the same century, discover tne frequency of these disorders ; 
and such acts d£ violence were become so common, that by 
many they were hardly considered as cariminaL For this reason 
the inferior judges, called cent^oarii, were required to take 
an oath, that they would neither commit any robbery them- 
selves, nor protect such as were guilty of that crime. Capitul. 
edit. Baluz. vol. ii p. 63. 69. The hutorians of the ninth and 
tenth centuries gave pathetic descriptions of these disorders. 
8<»ne remarkable passages to this purpose are collected by Mat. 
Jo. Beehr. Rer. Mecleb. lib. viii. p. 608. 'They became so fre» 
quent and audadous, that the authority of the dvil magis- 
tiate was unable to repress them. The ecdesiastiGal juriadjo* 
tion was oaUcd in to aid it. Councils were held with great 80« 
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lemnitx, the bodies of the saints were brought thtther, and, 
in presence of their sacred reliques, anathemas were denounced 
against robbers, and other violators of the public peace. Bou- 
quet Becueil des Hist. torn. x. p. 360. 431. 536. One of these 
forms of excommunication, issued A. D. 988, is still preserved, 
and is so singular, and composed with eloquence of such a pe- 
culiar kind, that it will not perhaps be deemed unworthy of 
a place here. After the usual introduction, and mentioning 
the outrage which gave occasion to the anathema, it runs thuss 
** Obten&rescant oculi yestri, qui concupiverunt ; aiescant 
manus, qiue rapuerunt, debilitentur omnia membra, quae ad- 
juverunt. Semper laboretis, nee requiem inveniatis, fructu- 
que vestri laboris priveminL Formidetis, et paveatibs, k fade 
persequentis, et non persequentis hostis, ut tabescendo defid- 
atis. Sit portio vestra eum Juda traditore Domini, in tern 
mortis et tenebrarum ; donee corda vestra ad satisfactionem 
plenam convertantur.-»Ne cessant a vobis hse maledictionest 
soelerum vestrorum persecutrices, quamdiu permanebitis in 
peccato pervasionis. Amen, Fiat, Fiat." Bouquet lb. p. 517. 

NOTE XXX. SECT. I. p. 87. [GG]. 

With respect to the progress of commerce which I have de- 
scribed, p. 83, &c it may be observed, that the Italian states 
carried on some commerce with the dties of the Greek em{nre, 
as early as the age <^ Charlema^e, and imported into their 
own country the ridi commodities of the East. Murat. Antiq. 
ltd. vol. ii. p. 882. In the tenth century, the Venetians had 
opened a trade with Alexandria in E^pt. Ibid. The inha- 
bitants of Amalphi and Pisa had likewise extended their trade 
to the same ports. Murat. lb. p 884, 885. The effects of the 
Crusaders in increasing the wealth and commerce of the Ita- 
lian states, and particularly that which they carried on with 
the East, I have explained, page 27th of this volume. They 
not only imported the Indian commodities from the East, but 
established manufactures of curious fabric in their own country. 
Several of these are enumerated by Muratori in his Disserta- 
tions concerning the arts and the weaving of the middle ages. 
Antiq. Ital. volii. p. 349. 399. They made great progress, 
particularly in the manufacture of silk, which had long been 
peculiar to the eastern provinces of Asia. Silk stufi& were <^ 
such high price in ancient Borne, that only a few persons of 
the first rank were able to purchase them. Under Aurelian, 
A. D. 270, a pound of silk was equal in value to a pound of 

gold. Absit ut auro fila pensenter. Libra enim auri tunc 
bra serici fuit. Yopiscus in Aureliano. Justinian, in the 
sixth century, introduced the art of rearing silk-worms into 
Greece, which rendered the commodity somewhat more plen- 
tiful, though still it was of such great value as to reiqain aa 
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artiGieof kooiry ot imighificeiiee* nsetved osly for persons o£ 
the first ord«r» or ior fmblic solemnitie& ^oget I. king of Si- 
cily, aboot tile yenr 1130* carried off a number o^artiiicer» in 
the ailk tmde from Athens* and settling them in Palermo, in* 
troduoed the culture of silk into his kingdom* from which it 
was oonmnimcated to other parts of Italy. Gianon. Hist. o£ 
"NwpleBf b. xk e. 7< Tkns seems to have rendered silk so com- 
Bum, that^ abcmt the middle of the fourteenth century, a 
thousand citiaens of Genoa appeared in one procession clad io 
silk n>be»* Bagur m Hkewise a production of the Kast. Some 
pbati of 4Ale sugar cane were brovght from Asia ; and the first 
attempt to^ cnltiriite them in Sicily was made about the middle 
of the twelfth century. From thence they were trans^anted 
into the soothem provinces of Spain. From Spain they were 
carried to the Catuory and Madeira isles, and at length into the 
new world, liudovioo Guicciardin], m enumerating the goodtf 
koported into Antwerp about the p^ear I £00, mentions the sur 
gar whieh they received from Spam and Portugal as a consid- 
enble article* He describes that sugav as the product oi the 
Madeira aad Canary isbssda. Descritt. de. Paesi Bessi, p» 180, 
181. The sugar cnie was introduced into the West In^es 
Mote that time, but the cultivation of it ww not so improved 
or 80 extontiire ss to fninish an article of much oonsequence 
m commeiOK In the middle sgcs, though sugar wasnot raised 
in sndi qoantities, or en^loyed for so many purposes, as to 
baeomeonc of tiw eommott necessaries of life, it appears to have 
been a oonndeiiibie article in theoommeree of the italiai^ states. 

These various eommodities with which the Italians iinmished 
the other nations of Coiope, procured them a fkvouraUe re- 
ception m every Idngdom. They were estaUished in France 
in the thirteenth csentury withnioet extensive immunities^ 
They not only obtained every indulgence fiivoaraUe to their 
eommeroe, but personal limits and privileges were granted to 
them, which the natives cs the Idugdom did not ^njoy. Oar* 
don. tonu iv. p 669i. By a special proviso, they were exempted 
ftmn the Droit d'Anbaine. Ibid, p^ 670. As the Lombards, 
<a name frequently given to all Italian merchants in many 
jfttnts of Europe) enerosaed the trade of eveiy kingdom in 
wMcfa they settled, they became masters of its cash. Money 
of course was in thdr hands not dnly a sini of the value of 
other oonnnodities, but became an ol^t of commerce itsehl 
Th^ dealt largely as bankers. In an ordonance, A. D. 1295, 
we find them stiled mtrtatora and emnptor^. They carried on 
this as well as other branches of their commerce with some* 
what of that rapacious spirit which is natural to monopbliaers 
who q^e not restnnned by the. competition of rival traders. 
An absurd opinkm, which prevailed in the middle a^, wa8» 
however, in some measure, the cause of their ex(»;bitant de- 



^S6 PttOOFS AND ILLUSTSATIOIf 8. 

mands, and may be pleaded in apology for them. Tmde 
cannot be carried on with advantage, umess the peiBons who 
lend a sum of money are aliowed a certain premium for the 
use of it, as a compensation for the risic which they run ia 
permitting another to traffic with their stock. This premium 
IS fixed by law in all commercial countries, and is called the 
legal interest of money. But the Fathers of the church had 
preposteroudy applied the prohibitions of usury in scripture 
to uie payment of legtd interest, and condemned it as a sin. 
The schoolmen, misled by Aristotle, whose sentiments they 
followed implicitly, and without examination, adopted the 
same error, and enforced it. Blackstone's Commentaries on 
the Laws of England, toL ii. p. 455. Thus the Lombarcb 
found themselves engaged in a traffic which was every where 
deemed criminal and omous. They were liable to punishment 
if detected. They were not satisfied, therefore, with that mo- 
derate premium, which they might have claimed if their trade 
had been open and auth(mzedJ[>y law. They exacted a sum 
proportional to the danger and infamy of a discovery. Ac- 
coraingly, we find that it was usual for them to demand 
twenty per cent, for the use of money in the thirteenth cen- 
tury. Murat. Antiq. Ital. vol. i. p. 893. About the beginning 
of that century, the countess of Flanders was obliged to bor- 
row money in order to pay her husband's ransom. She 
procured the sum requisite, either from Italian merchants, or 
from Jews. The lowest interest which she paid to them was 
above twenty per cent, and some of them exacted near thirty. 
Martene and fiurand. Thesaur. Anecdotorum, vol. i. p. 886^ 
In the fourteenth century, A. D. 1311, Philip I Y. fixed the 
interest which might be l^ally exacted in the fairs of Cham- 
pagne at twenty per cent. Ordonan. torn. i. p.464p. llie 
interest of money in Aragon was somewhat lower. James L 
A. D. 1242, fixed it by law at eighteen per cent. Petr. de 
Marca. Marca sive limes Hispan. app. 1433. As late as the 
year 1490, it appears that the interest of money in Plaoentia 
was at the rate of forty per cent. This is the more extraor- 
dinary, because at that time the commerce of the Italian states 
was become considerable. Memorie Storiche de Piacenzi, 
torn. viii. p. 1 04. Piac 1760. It appears from Lud. Guiodar- 
dini that Charles V. had fixed the rate of interest in his 
dominions in the Low-Countries at twelve per cent, and 
at the time when he wrote, about the year 1500, it was not 
uncommon to exact more than that sum. He complains of 



culture and commerce. Descritt« di Paes Bassi, p. 1 79. 'D 



this as exorbitant, and points out its bad efiects both on agn- 
 ~  " ~ p. 17«. This 

high interest of money is jdone a proof that the pKofits on 
commerce were exorbitant ; and that it was not carried on to 
great extent.— The Lombards were likewise established in 
England in the thirteenth oentuzy, and a conaideFable street 



PROOFS AND ILLUSTRATIONS. S87 

in the city of Ijondon still bears their name. They enjoyed 
great privileges, and carried on an extensive commerce, par- 
ticularly as bankers. See Anderson's Chronoi. Deduction, 
vol. i. p. 137. 160. 204. 331. where the statutes or other autho- 
rities which confirm tliis are quoted. But the chief mart for 
Italian commodities was at Bruges. Navigation was then so 
imperfect that to sail from any port in the Baltic, and to re« 
turn again, was a voyage too great to be performed in one 
summer. For that reason, a magazine or storehouse half-way 
between the commercial cities in the North, and those in 
Italy, became necessary. Bruges was pitched upon as the 
most convenient station. That choice introduced vast wealth 
into the Low Countries. Bruges was at once the staple for 
English wool; for the woollen and linen manufactures of the 
Netherlands ; for the naval stores and other bulky commodi- 
ties of the North; and for the Indian commodities, as well 
as domestic productions imported by the Italian States. The 
extent of its commerce in Indian goods with Venice alone, 
appears from one fact. In the year 1318, five Venetian 
galeasses laden with Indian commodities arrived at Bruges, in 
order to dispose of their cargoes at the fair. These g^easses 
were vessels of very considerable burthen. L. Guic. Descritt. 
di Paesi Bassi, p. 174.- Bruges was the greatest emporium in 
all Europe. Many proofs of this occur in the historians and 
records of the thirteenth and fourteenth centuries. But, in- 
stead of multiplying quotations, I shall refer my readers to 
Anderson, vol i. p. 12. 137. US. 346, &c The nature of this 
work prevents me from entering into any more minute detail, 
but tnere are some detached facts, which give an high idea of 
the wealth both of the Flemish and Italian commercial states. 
The Duke of Brabant contracted his daughter to the Black 
Prince, son of Edward III. of England, A.. D. 1339, and gave 
her a portion which we may reckon to be of equal value with 
three hundred thousand pounds of our present money. Ry- 
naer's Foedera, voL v. p. 113; John Galeazzo Visconti Duke 
of Milan concluded a treaty of marriafi;e between his daughter 
and Lionel Duke of Clarence, Edward's third son, A. D. 1367, 
and granted her a portion equal to two hundred thousand 
pounds of our present money. Rymer's Feeder, vol* vL p. 547. 
These exorbitants sums so far exceeding what was then granted 
by the most powerful mouarchs, and which appear extraordi- 
Bary even in the present age when the wealth of Europe is so 
much increased, must have arisen from the riches which flowed 
into those countries from their extensive and lucrative com- 
merce. The first source of wealth to the towns situated on 
the Baltic sea seems to have been the herring fishery ; the 
shofils of herrings frequenting at that time the coasts of Swe- 
den and Denmark, in the same manner us they now resort to 
the British coasts. The effects of this fishery are thus de- 
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ffsibed by an author of the thirteenth century. Tke Danei^ 
Bays he, who were formerly dad in the poor gart) of aBfloob 
are now clothed in scarlet, ^purple, and fine linen. For th^ 
abound with wealth flowing from their annual fishery on tbB 
coast <if Schonen ; ao that all nations resort to them, bringing 
their gold, silver, and precious commodities, that they may 
purchase herrings, which the divine bounty beatowa upon 
them. AmoMua Lubecensis ap. Conring. de Urbib. Qermui* 
8B7. 

The Hanseatic league is the most powefful oommaxaal 
oonfederacy known in history. Its origin towards the doaeof 
the twelfth century, and the objects of its union, are deacrSied 
by Knipschildt Fractatus Hiatorioo PoKtico Juridious de Ju- 
mnis Civitat. Tmper. lib. L cap. 4. Anderson has moitioned 
the chief facts with respect to their commercial progress, the 
extent of the privileu^ which they obtained in dmerent oaun- 
tries, their successful wars with several monarchs, aa well as 
the spirit and zeal with which they contended for those libei> 
ties and rights without which it is impossible to carry on cxniip 
merce to advantage. The vigorous dSbrts ef a society of mev* 
diants attentive only to commercial objects, could not fail of 
diffusing new and more liberal ideas concerning justice and 
order in every country of Europe where they settled. 

In Kngland, the progress of cofnmerce was estremelj dour ; 
and the causes of this are obvious. During the Saxon hep- 
tarchy, England, split into many petty kingdoms, wbidi weie 
perpetually at variance with each othar ; exposed to the fierce 
uicursions of the Danes, and other northern pirates ; and aunk 
in barbarity and ignorance, was in no condition to cultivate 
commerce, or to pursue any system of useful and salutaiy po- 
licy. When a better prospect began to open by the union of 
the kingdom under one monarch, the Norman oonqueat took 
place. This occasioned such a violent shock, as wett as such 
a sudden and total revolution of property, that the nation 
^id not recover iromlt during eevenu reigns. By the time 
that the constitution began to acquire sonie stability, and the 
English had so incorporated with their conquerors as to b& 
come one people, the nation engaged with no less ardour than 
imprudence in support pf the pretensions of th^ aovereigps 
to the crown of France, imd long wasted its vigour and geniui 
in its wild efforts to conquer that kingdom. Whehbyifl 
success, and repeated disappointments, a period was at last 
put to this fatal phrenzy, |tnd the nation, beginning to enj<^ 
aome repose, had leisure to breathe and to gather new strength, 
the destructive wars between the houses of York and liBneas- 
ter broke out, and involved the kingdom in the worst of aU 
calamities. Thus, -bendes the common obstructions of ogoo- 
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mace occasioned by the naturerof the feudal govetfpimenU and 
the state of manners during the middle ages» its progress in 
Bngland was retarded by peculiar causes. Such a succession 
of events adverse to the commercial sjorit was sufficient- to 
have checked its growth, although every other circumstance 
had favoured it. The English were accordingly one of the 
last ziatioiis in Europe who availed themselves of those com- 
mercial advantages which were natural or peculiar to Iheir 
country. Before the reign of Edward III. all the wool of 
England, except a small quantity wrought into coarse cloths 
fiir home consumption, was sold to the F&mings or Lombardsy 
and manu&ctur^ by them. Though Edward, A. D. 1326, 
began to allure some of the Flemish weavers to settle in £ng« 
land, it was long before the English were capable of fabricat- 
ing cloth for fordsn markets, and the export of unwrought 
wool still continued to be the chief article of their commerce* 
Anderson passim^^-All foreign commodities were brought into 
England by the Lombards or Hanseatic merchants. 1 he Eng- 
lish ports were frequented by ships both from the north and 
south of Europe, and they tamely sdlowed foreigners to reap all 
the profits arising from the supply of their wants. The first 
commercial treaty of England on record, is that with Haquin 
Idng of Norway, A. D. 1217. Anders, vol. i. p. 108. But the 
English did not venture to trade in their own ships to the 
Baltic until the beginning of the fourteenth centtu-y. I b. 1 51 . 
It was after the middle of the fifteenth, before they sent any 
ship into the MIediterranean. lb. p. 177. Nor was it long 
before this period that their vessels began to visit the ports of 
Spain or Fortugfd. But though I have pointed out the slow- 
progress of the English commerce as a fact little attended to, 
and yet meriting consideration ; the concourse of foreigners 
to the ports of England, together with the communication 
among all the diiiereiat countries in Europe, which went on 
increasing from the beginning of the twelfth century, is suf- 
ficient to justify all the observations and reasonings in the text 
concerning the influence of coipmerce on the s(ate of manners 
and of society* 

NOTE XXXI. SECT. III. pw 155. [HH]. 

I HAVE not been able to discover the precise manner in 
which the justiza was appointed. Among the claims of the 
Jtrnta or unUm formed against James I. A. D. 1364, this was 
one ; that the king shomd not numinate any person to be jus* 
tiza, without the consent or apfurobation of the ricos-homores 
or npblek Zurita Anales de Aragon, vol. i. p. 180. But Uie 
Idng in his answer to their remonstrance asserts, ** that it was 
established by immemorial practice, ai^d was conformable to 
the laws of the kingdom* that the king, m virtue of his royal 
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getofpidvBf ihoolcl name the jiutinu** ^urita* IbicL 191. 
KaBCB, 6 M. From another passage hi Zurha, it appean, that 
iHulethe Aragonese enjojed the privilege of IA« traton. Lew 
the poi««r of confederating a^pdnat their aovera^ as ollen «s 
thej ooneeived that he h»} vicklated aii^ of theur rights and^ 
inununities, the juatiza was not only nominated hy the fang^ 
but held his office during the Mi^'s pleasure. Nor was tfa» 
j^nctice attended with any bad eflfecta, as the priTilege of the 
union was a sufficient and efifectnal dieck to any abuse of the 
xoyal prerogative. But when the privilege of the ui^ok was 
atxrfished as dangerous to the order lacKi peace of 8odet^» it wae 
agreed that the justisa should continue in oftce doriag l^Rsb 
Several kin^, however, attempted to remove justo» wte>' 
were obnoxious to them, and they sonetimes snceeede^ in 
the attempt. In order to guani agaimt this epomaphinefl^ 
which would have destroyed the intention of the InstitutkiB^ 
1^ have rmdefed the Jiistica the dependant and todl of thifr 
otown, instead of the guardian of tiiepeoide, a hnr was enacted 
in the Cortes, A. JX 1441, ordaming that die justia siioidd 
continue in office during life, and slxRild not berenwved ftom 
it unless by the autlumty of the Cortes,. Fueroa et ObaervaB* 
das del Beyno de An^. lib. i.p. 22. By fiirmer laws tb» psfu 
gen of the justisa had been declared sacred, and he was n>^ 
sponsible^ only to the Cortes, Ibid, p^ 15, b. Zurita and Biapca» 
who both published thdr histories while the justiai of ArvQB 
retained tne full exercise of his privileges and juriadicdwD, 
have neHected to explain se^exai Gmumstaiiees irith xegnd^ 
to the office of that respectable magistrate, besMise they ad- 
dressed their worics to their oovtntiymen, who were wdl 9^ 
painted witli everv particular coneemiag the fonotions of & 
judge, ta whom they looked up as to the gnardlan of their 
liberties. It is vain to consult the later historians of Spain^ 
about any point with respect to which the exoeUent his t oria s » 
whom I have named are jilent. The andent eonatitatioii of 
their countiy was overturned, and despotism eatabliahed on 
the ruin of its liberties, when the writers of this and the pve* 
ceding century composed thdr histories, and on tfai^ acooont 
they had little curiosity to know the nature of those inatitu* 
tions to which their ancestors owed the enjoyment of fireedom, 
or they were afraid to describe them with much accuraicj. 
The spirit with which Mariana, his continuator Mitdana* and 
Ferreras, write thdr histories, is veiy diiferent from thst of 
the two historians of Aragon, from whom I have tdrepi my 
account of the constitutkni of that kingdom* 

Two circumstances coneeming the justiEa, beddea those 
which I have mentioned in the text, are worthy of o bmm- W fk i^ 
tion s 1. None of the ricos-hombnesi or nMemen of the fint 
order, could be appdnted justiau He waa taken out of tiK> 
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second dam of cavBUerosy wbo seem to have been nearly o£ 
the same condition or zaak with gentlemen or commoners m 
Great Britain. Fueros et Obeervaac del Beyno» &c. lib. L p. 
21, b. The reason wan* By (he Uws of Aragon, the riooa- 
hombres were not milgect to capital pumahinent; but as it 
was necessary tor the seouiity of liberty, that the justi^sa should 
be accountable for the manner in which he executed the hig^ 
trust repoeed in him, it was a poweriUl xesttvint upon him to 
know that he was liable to be punished capitally. Blanoei, p* 
657. 756. Zurita, torn. u. 299* Fueros et Obeer^mnc. lib. ix. 
p* 182, b. 1S3. It appears too from many passages in Zurita, 
that the justiza was appointed to check ithe domineering find 
oppressive apisit of «the nohlea, as well as to set bounds to 4te 
jpower of the monarah, and theaefore he was chosen finmAn 
cuder <>f dtisBBs equally intewsted in oppoong both. 



1 imttistnite posseised <ifflwdicxtensif«iepcMraoi m 
might hare exectased them in a manner peataousto 
thestate, ifhehioselfhfld been adi^ettoiioQOintrouL A 
constfttutional remedy was on that account prorided agnnst 
this danger. SeTCBort^een nsnons wcse choaen by kt in eech 
naoBe^aa^ oi the Goctes. These Amned a tiibaiial called the 
court ok iaqtiisitien into the olBBeaofjiistiBa. This eowt met 
«t three stated t/BanoMm eadb year* jkvmty ftamoa fmd liberfy 
of complaining to it ^ any ipiiqmly or m^leet of duty in the 
justiaa, or in the hsfierior jud^, who acted in his name* 
The justiaa a»d his deputies w4m called to anawer te theix 
.€!onduct* The membessDf(the court passed sentence by bal- 
lot. They mi^ nuni^ by degzadation, confiscation of 
goods, «r even withdeathi The law whu& eeected this court, 
smd sfjgulstod the lonn of its paooedure, was enacted A. D. 
1461. Zmta Analss, «r. 3«2. illanoa Comment. Bar. Asa* 
^cn, 790. frevious te this period, inquiry was made into tiie 
conduct of the juftiya, l&ou^ net with the aame formality. 
He was, fivm the tot institution of the office, sulgect to the 
leyiewcf ^eOorfees» The ooiBtant dread of auch an impar- 
tial and severe jBfttiry in*o his bduvraeur, was a poweiftil 
motive to the Tigiknt and £ttlhA]l disefaaiigeofhis^ty. A 
remarkable instance of the authority of the justiza when op- 
posed to that of the king occurs in the year 1386. By the 
constitution of Axagfmt the eldest son or brir apparent of the 
crown possessed considendile ^lewer and juriKUCtion in tibe 
kiQgdom. FMcaroset Obsnrvan. del BeyDo4e Anig. lib. i. p. 
16. Peter lY. iastlgated by a second -wife, attempted to de- 
.priT&hisj(maf this* add ei|yained his auljeets to yield him 
no obedienfie. The prince temediafeely applied to the iusti« 
«a^ *' the SBfi^guaBiaJid defence, says <^unla, 'against 'Sfl^vio- 
Jenoe and i^qpsession**' The justiaa gsanted him the jlrmoi^ 
derechOf tiie eiffect of which was, that upon his giving suvety 
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to appear in ju(Tgment, he coiild not be deprived of any ira- 
inunity or privilege which he possessed, but in consequence 
of a legal trial before the justiza, and of a sentence pronounced 
by him. This was published throughout the kingdom, and 
notwithstanding the proclamation in contradiction to this 
which had been issued by the king, the prince continued in 
the exerdse of all his rights, and his authority was univer- 
'flally recognised. Zurita Anales de Aragon, torn. iL 385. 

NOTE XXXII. SECT. III. p. 155. [11]. 

I HAVE been induced, by the concurring testimony of many 
vespectable authors, to mention this as the constitutional form 
of the oath of allegiance, which the Aragonese took to their 
sovereigns, I must acknowledge, however, that I have not 
found this singular oath in any Spanish author Vhom I have 
-had an opportunity of consulting. It is mentioned neither 
by Zurita, nor Blsoica, nor Argensola, nor Sayas, who were 
all historiographers appointed by the Corties of Aragon to re- 
cord the transactions of the kingdom. AH these writers pos- 
■eas a merit which is very rare among historians. They are 
extremely accurate in tradng the progress of the laws and 
. ccm^tution of their country! Their silence with respect to 
this, creates some suspidon concerning the genuineness of the 
oath. But as it is mentioned by so man^ authors* who pro. 
duce the ancient Spanish words, in which it is eipressea, it 
is probable that they have taken it fiom some writer of credit, 
whose works have not fallen into my hands. The spirit of the 
oath is perfectly agreeable to the gexiius of the Aragonese con- 
stitution. Since the publication ot the first edition, the learned 
. M. Totze, Professor of history at Batzow in the dutchy of 
•Mecklenburgh, has been so good as to point out to mea 
Spanish ^author of great authority, who has published the 
words of this oath. It is Antonio Perez, a native of Aragon, 
secretary to Philip IL The wordis of the oath are, ** Nos, que 
i^emos tanto como vos, os hazemos nuestro Rey y Segnor, 
con tal que nos guardeys nuestros fueros, y libertades, y a 
No, No.*' Las Obras y Belaciones de Ant. Perez. 9va par 
Juan de la Planche, 1631. p. 143. 

The privilege of union which I have mentioned in the pre- 
cedmg note, and alluded to in the text, is indeed one of the 
most singular which could take place in a regular government. 
4m,d the oath that I have quoted expresses nothing more than 
this constitutional privilege entitled the Aragonese to perform. 
If the Ions or his ministers violated any of Uie laws or immu- 
nities of the Aragonese,. and did not grant immediate redrefls 
in consequence of their representations and remonstnuiees, the 



jmUm of .the first xmk, or Bkot4wni^e9 dcrndfuaa, el dc munoM, 
Jiie equestrian order, 4X tlie nobilitj of tbe second dass, call^ 
JSidalgoM et iKfitndougt^ together with the iiutgistxates of ciUet, 
lojght, either in the Cortes^ or in a roluntary assembly, join 
in union, and .hinrling thenudlves by mutual oaliis io^ the 
^oLcha^ge of hostages to he £uthfUl to •each other, they mi^ht 
jaequire the king, <in the name and by the authority of Uiis 
4iody .caipocatei to grant &em redress. If the king refused tp 
Gon]|4y with ^eir .rs^pesty or took arms in order to oppose 
them, they might, in iw:tu^of the pnviJIege of imion, instantly 
withdsaw their aflsgianee j&om the king, refuse to acknow- 
Jfidge hhn as their sovereign* And proceed to elect another 
mEHoarch; nor did they incur ai^^ guilt, or bepome liable to 
any fffosecution on that account. lUanca Com* Ber. Arsf. 
J66]. 669. This union .did not resemble the confederacies m 
otiier .feudal kiogdoms. It ms» a consUtutioml association, in 
which kgal privileges were vested, wbidi issued Its mandates 
under a conunon seal, and proceeded in all its operatunis by 
jreffular and ascertained forms. This daxigerousnght was not 
oiuy claimed Imt exercised. In the year 1^87, the Arafonese 
formed an union in opposition to Alpbonso III. and obliged 
that king not only to comply with their demands, but to ratify 
a privilege so fatal to the power ^ the crown. Zurita Anales, 
torn. i. p. 322. In the year 1347, an union was formed against 
Peter IV. . with equal success, and a new ratification of the 
privilege was extorted. .Zurita, torn. ii. p. 202. But soon 
after, the kin^ having defeated the leaders of the union in 
battle, the pnvilege of xmion was finally abrogated in the 
C<»tes, and all the laws or records which contained any con- 
firmation of it were cancelled or destroyed. The kij3g, in 
presence of the Cortes, called for the Act whereby he had rati^ 
fied the union, and having wounded his hand with his poni* 
ard, he held it above the record, ** that privilege, says he, 
which has been so fatal to the kiogdom, and so injurious to 
royalty, should be e£faced with the blood of a king.*' Zurita* 
tom. ii. p. 229. The law abolishing the union is published, 
Fueros et Observanc lib. ix. p. 178. From that period the 
justiza .became the constitutional guardian of public liberty, 
 ami his power and jurisdiction occasioned none of those violent 
convulsions which the tumultuary privilege of the union was 
apt to produce. The constitution of Ara^n, however, still 
remiuned extremely free. One source of ^lis liberty arose 
firom the early admission of the representatives of cities into 
the Cortes. It seems probable from Zurita, that burgesses 
were constituent members of the Cortes &om its first institu- 
tion. Qe mentions a meeting of Cortes, A. D. 1133, in which 
the procuradore* de las dudades y villas were present. Tom. i. 
p. 51. This h the constitutional langw^e in which their 
presence is declar^ in the Cortes, after the journals of that 
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' court were recularljr kept. It is probable, that an historian 
80 accurate as ^urita would not have used these words, if he 
had not taken them from some authentic record. It was more 
than a century after this period before the representatives of 
cities formed a constituent part in the supreme assemblies of 
the other European nations. The fi'ee spirit of the Aragonese 
government is conspicuous in many particulars. The Cortes 
not only opposed the attempts of their kings to increase their 
revenue, or to. extend their prerogative, but thej claimed 
rights and exercised powers which will appear extraordinary 
even in a country accustomed to the enjo^ent of liberty. 
In the year 1886, the Cortes claimed the privilege of naming 
the members of the king*s council and the cmcers -of his 
household, and they seem to have obtained it f(Hr some time. 
Zurita, tom. L n. 303. 307. It was the privilege of the Cortes 
to name the officers who commanded the troops raised by 
their authority. This seems to be evident from a passage in 
Zurita. When the Cortes, in the year 1503, raised a body of 
troops to be employed in Italy, it passed an act empowering 
the long to name the officers who should command them, 
Zuiita, tom. v. p. 274; which plainly implies that, without 
this warrant, it did not belong to him in virtue of his preix^ 
gative. In the Fueros et Observancias del Reyno de Axagon, 
two general declarations of the rights and privileges of the 
Aragonese are published ; the one, in the reiffn m Pedro I. 
A. D. 1283; the other, in that of James IL A. D. 132& 
They are of such a length, that I cannot insert them ; but it 
is Client from these, that not only the privileges of the no- 
bility, but the rights of the people, personal as well as politi- 
cal, were, at that period, more extensive and better understood 
than in any kingdom in £urope. Lib. i. p. 7. 9. The oath 
by which the king bound himself to observe those rights and 
liberties of the peoj^le was ver^ solemn. Ibid. p. 14, b. and p. 
15. The Cortes ot Aragon discovered not only the jealousy 
and vijgilance which are peculiar to firee states, in guarding the 
essential parts of the constitution, but they were scrupulously 
attentive to observe the most minute forms and ceremonies to 
which they were accustomed. According to the established 
laws and customs of Aragon, no foreigner iiad liberty to enter 
the hall in which the Cortes assembled. Ferdinand, in the 
year 1481, appointed his queen, Isabella, regent of the king- 
dom, while ne was absent during the course of the caxnpBLign. 
The law requbred that a regent should take the oath of nd^ty 
in presence of the Cortes ; but as Isabella was a foreigner, be- 
fore she could be admitted, the Cortes thought it necessary to 
pass an act authorizing the serjeant-porterto open the door of 
the hall, and to allow her to enter ; ** so attentive were they 
{says Zurita) to observe their laws and form8« even such is 
may seem most minute.*' Tom. iy. p. 318. 
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The Aragonese were no less solicitous to secure the personal 
ziffhts ofdndividuals, than to maUitaih the freedom ofthe con- 
stitution ; and the spirit ot' their statutes with respect to both 
was equally liberal. Two facts relative to this matter merit 
observation. By an express statute in the year 1335, it was 
declared to be unlawful to put any native Aragonese to the tor- 
ture* If he could not be convicted by the testimony of witnes- 
aes, he was instantly absolved* Zurita, torn. ii. p. 66. Zixrita, 
lecords the regulation with the satisfection natural to an histo- 
rian, when he contemplates the humanity of his countrymen. 
He compares the laws of Aragon to those of Rome, as both 
exempted citizens and freemen from such ignominious and 
cniel treatment, and had recourse to it onfy in the trial of 
slayes. Zurita had reason to bestow such an encomium on 
the laws of his country. Torture was at that time permitted 
by the laws of every other nation in £urope. Even in £ng- 
liid, from which the mild spirit of legidation has long ba- 
nished it, torture was not, at that time, unknown. Observa- 
tions on the Statutes, chiefly the more ancient, &c. p. 66. 

The other fact shows, that the same spirit which influ^iced 
the l^islature prevailed among the people. In the year 1485, 
the religious zeal of Ferdinand and Isabella prompted them to 
introduce the inquisition into Aragon. Though the Aragonea 
were no less superstitiously attached than the other Spaniards 
to the Roman Catholic faith, and no less desirous to root out 
the seeds of error and of heresy whichthe Jews and Moors 
had scattered, yet they took arms against the inquisitors, 
murdered the chief inquisitor, and lon^ opposed the establish- 
ment of that tribunal. The reason which they gave for their 
conduct was. That the mode of trial in the inquisition was 
inconsistent with liberty. The criminal was not confronted 
with the witnesses, he was not acquainted with what they de- 
pc»ed against him, he was subjected to torture, and the goods 
of persons condemned were confiscated. Ziuita Anales, torn. 
iv. p. 341. 

The form of government in the kingdom of Valencia, and 
principality of Qitalonia, which were annexed to the crown of 
Aragon, was likewise extremely favourable to liberty. The 
Vsdendans eiyoyed the privilege of union m the same manner 
with the Aragonese. But they had no magistrate resembling 
thef justiza. The Catalonians were no less jealous of their 
liberties than the two other nations, and no less bold in assert- 
ing them. But it is not necessary for illustrathag the follow- 
ing history to enter into any farther detail concerning the 
peculiarities in the constitution of these kingdoms. 
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N0T£XX2IIL SECT. UL p. UT. IKK]. 

I BATC seardied in vain amoiig; the bistonans of Casdle^v 
Buch informaUon bs might enabte me to trace the progress of 
laws and government in Castile, or to ei^plain the oature of 
the constitution with the same degree of accuracy wherevdih 
I have described the political state of Aragon. It is mani&st 
not only from the historians of Castik, nut from its ancient 
laws, particularly the Fuero Jiu^, that its mooarcbs woe 
originally elective. Ley, 2. 5. 8. They were chosen by the 
bishops, the nobility and the people, ibid. It appears from 
•the same venerable code of laws, that the prerogative of the 
Castilian monarchs was extremely limited^ YiUaldiego, in hu 
commentary on the Fuero Ju2go, produces nuuiyuicts and 
authorities in confirmation of both these particulars. Br. 
Geddes, who was well acquainted with Spanish literatuie» 
complains that he could find no author who gave a distinct 
account of the Cortes or supreme assembly of the nation, or 
who described the manner in which it was held, or mentioDeQ 
the predse number of members who had a right to sit in it. 
He produces, however, &om Gil Gonzales Se ^vUa, vho 
published a history of Hemy II. the writ of summons to the 
town of Abula, requiring it to choose representatives to ap- 
pear in the Cortes which he called to meet A. D. 139a From 
this we learn, that prelates, dukes, marquisses, the masters of 
the three military orders, Condes 4ind JRicos-hombres were 
required to attend. These composed the bodies of ecoIpiasUcs 
and nobles, which formed two members of the l^^iskture. 
The cities which sent members to that meeting of t& Cortes 
were forty-eight. The number of x^res^statives (for the 
cities had right to choose more or fewer according to their 
respective dignity) amounted to an hundred and twenty-five. 
Geddes^ MiscelUmeous Tracts, vol. i. 331. ^Zurita having oc- 
casion to mention the Cortes which Ferdinand held at Toro 
A. D. 1505, in order to secure for himself the government of 
Castile after the death of Isabella, records, with his usual ac- 
curacy, the names of the members present, and of the dties 
which they represented. From that list it appears, that only 
eighteen cities had deputies in this assemmy. Anales de , 
Aragon, torn. vi. p. 3. What was the occasion of this great 
difference in the number of cities represented in these two 
meetings of the Cortes, I am unable to explain* 

NOTE XXXIV, SECT. III. p. 159. [LL]. 

A GREAT part of the territory in Spain was engrossed by 
the nobility. L. Marimeus Siculus, who composed ms treatise 
Be iiebus Hispanise during the reign of Clmles Y* i^ves a 
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ditalogue oi the Spani^ nobility, together with the yearly 
rent of their estates. According to his account* which he af- 
firms was as accurate as the nature of the subject would admit, 
the sum total of the annual revenue of their lands amounted 
to one million four hundred and eigbtj-two thousand ducats. 
If we make allowance for the gl*eat difference in the value of 
money in the fifteenth century from that which it now bears, 
and consider that the catalogue of Marinseus includes only the 
'TUuiado9, or nobility whose families were distinguished by 
some honorary title, their wealth must appear very great. 
Ij, Marinseus ap. Sc^otti Scriptores Hispan. vol. i. p. 323. 
The Commons of Castile, in their contests with the crown, 
which I shall hereafter relate, complain of the extensive pro- 
perty of the nobility as extremely pernicious to the king(K>m. 
In one of their manifestoes they assert, that f^om Valladolid 
to St. Jaffo in Gallida, which was an hundred leagues, the 
crowa did not possess more than three villages. AU the rest 
belonged to the nobility, and could be subjected to no public 
burden. Sandov. Vita del Emperor CarL V. vol. i. p. 432. It 
appears from the testimony of authors quoted by BovadiUa, 
that these extensive possessions were bestowed upon the RicoS" 
komifres^ Mdalgott and cavaUerot^ by the kings of Castile, in 
reward for the aamstance which they had received from themi 
in expelling the Moors. They likewise obtained by the same 
means a considerable influence in the cities, many of which 
anciently depended upon the nobility. Politica para Coiregi> 
dotes. Amb. 1750, foL voL L 4i0. 442. 

NOTE XXXV. SECT. III. p. 161. [MM]. 

I HAVE be^n able to discover nothing certain, as I observed 
Note XVIII. with respect to the ongin of communities or 
firee cities in Spain. It is probable, that as soon as the consi- 
derable towns were recovered from the Moors, the inhabitants 
who fixed their residence in theni, being persons of distinction 
and credit, had aJl the privileges of municipal ^vemmeni 
and jurisdiction conferred upon them. Many striking proofs 
occur of the splendour, wealth, and power of the Spanish 
cities* Hieronymus Paulus wrote a description of Barcelona 
in the year 1491, and compares the dimensions of the town 
to that of Naples, imd the elegance of its buildings, the variety 
of its manu^u^res, and the extent of its commerce, to Flo- 
rence. Hieron. Paulus ap. Schottum Script. Hisp. ii. 844. 
Marinseus describes Tole(£> as a large and populous dty. A 
peat number of its inhabitants were persons of quality and of 
illustrious rank. Its commerce was great. It carried on with 
great activity and success the manuiactures of silk azvd wool ; 
and the number of inluibitants employed in these two branches 
of tradei amounted nearly to ten thousand. Marin, ubi supr 
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p. 30& I know no city, says he, that I would pzefer to Td- 
huldid for elegance and q^lendour. Ibid. p. SI 2. We rmj 
form some estimate of its populouaaess £rom the feUowtng 
circumstanoes. The citizens having taken aima in the year 
1516, in Girder to oppose a measure concerted bj canMnal 
Ximenes, thej mustered in the city, and in the tenitoiT' 
which belonged to it, thirty thousand fig^itxnff nsen. Saaador. 
Yida del £mper. Carl. V. torn. L p. 81. l%e mannftctuvea 
carried on in tne towns of Spain were not intended vaxstAffx 
home consumption, t^y were exported to foreign countries, 
and their commeixse was a considerable aooroe of wealtli to the 
inhabitants. The maritime laws of Barcelona are the founda- 
tion of mercantile juxiiqprudence in modem times, as the 
Leges Bhodie were among the ancients. All tibe cmb- 
merdal states in Itafy adopted these laws, and regulated their 
trade according to them. Sandi Storia Civile Yeneziaxd, vdi 
ii. 865. It appears j&om several ozdonaneee of the kii^ of 
France, that the merdiants of Axagon and Castile were re- 
ceived on the same footing, and adimtted to 1^ same privi* 
leges witli those of Italy. Ordonances des Boys, te. torn. u. 
p. 135. iii. 166. 504. 635. Cities in audi a fioBRstdng slate be- 
came a respectable part of the socarty, and were entitled to a 
conadfirable diare. in the legisiature. The .magiatniteB of 
Barcelona aspred to the highest honour e^Spanishaalject can 
ecyoy , that of being covered in the prasenoe of tlieir sovereign* 
and of behi^ treated as grandees of the kingdoHi. Origin de 
la dignidad de Grande Gastilla pordon Alonso CaxiUo. Madr. 
1657. p. 18. 

ig^OTE XXXVI. SECT. III. p. 163, [NN]. 

The military oxd^ of St Jago, the most honourable and 
opulent of the three Spmish oetos, was instituted aboitt the 
year 1170. The bull of confirmation by Aleaonder III. is 
dated A. D. 1176. At that time a fionsidenade pert of Spain 
still r^nained under sutgectien to the Moors, and the whde 
country was much exposed to d^seedations not only of the 
enemy, but of banditti. It is no wonder then, that an insti- 
tutiou, the object of whidi was to cq^pose tJae enemies of the 
Christian faith, and to restrain and punish those wiio cKstmrbed 
the public peace, should be extremely popular, and meet with 
general encouragement. The wealthand power cf 4te order 
became so great, that according to one faxstoriip the grand 
mastier of St Jago was the person in Spain of mateet ^ower 
and dignity next to>tfae king. j£l. Anton. Nebriasentis, ap. 
-Schott Scrip* Hicq;). L 812. Another historian obaen/VB, that 
the <Hrder possessed eveiy tfa^ in Castile that a king would 
naoit desire to obtain. Znrita AnaleB, t. 22. The knishts 
took tbfe vosrg ef ohcdicnce^ of poverty, «iid0feoiijug«l4»a» 



titf • Jl^ the fomiffir tfa^ were hevaad implieitly to obey the 
ocnnmaxKb of their grand master. The ovder could iHing mto 
the field a thouaand men at avnu. Ml Ant. Nebi^s. p. 813. 
I^ as ve have reason tobdiere* these men at arms were ac- 
companied, as was ufual in that age, this was a formidafole 
body oi eavaby. There belonged to this order ei^hty-four 
Gcanmanderies, and two hundred priories and oth» ben^ces. 
Bissartati^ms sur la Chevalerie par Hon, de St. Marie, p. 262. 
It is obrioua how fonnidable to ha» sovtordgn the comnuoid 
of tlnese troops, the adraimstration of such revenues, and the 
disposal of so many offices, must have rmdered a subject. 
T& other two orders,, though inferior to that of St. Jago in 
power and wealth, were nevertheless very considerable frater- 
nities. When theoomiuest of Omiada deprived the knights 
of St. Jago of those enemies against whom their zeal was ori- 
ginally directed, superstition found out a new otgect, in de- 
fence of which they engafi^ to employ their courage. To 
their usual oath, ihey adoed the following clause : *« We do 
swear to believe, to maintain, and to contend in public and 
in private, that the Virgui Mary, the Mother of God, our 
Ijady, WIS conceived without the stain of origuoal sm.*'— This 
addition was made about ihe middle of the seventeenth cen- 
tury. Honov^ de St. Marie Dissertations, Ac tk 268. — Nor is 
such a singalar engagement peculiar to the order of St. Ji^, 
The membciB of the second military order in Spain, that of 
Odatrava, equaity jsealous to employ their prowess in defence 
' of the honours <^ the Blessed V&gin, have likewise firofessed 
themselves her tme knights. Their vow, conceived in terms 
more theoloipcaily accurate tiiuan that of St. Jago, may afford 
some amueement to an £ngHsh reader. ** I vow to God, to 
the Grand Master, and to you who here represent his person, 
that ncnr, and for ever, £ wiU maintain ana contend, tnat the 
Virgin Mary, Mother of God, our Iiady, was conceived with- 
out original sin, and never incurred the pollution of it ; but 
that in the-moment of li^r happy conception, and of the union 
of her soul with huer body, the Divine Grace prevented and 
preserved her firom originid guDt, by the merits of the pasrion 
and death of Clirist our Redeemer, her iuture son, foreseen in 
the Divine Council, by wtiieh she was truly redeemed, and by 
a more noble kind of redemption than any of the children of 
Adnn. In the belief of tins truth, and in maintaining the 
honour of the most Holy Virgin, through t^e strength m Al- 
nrighty God, I will live and will die?' De£niciones de la 
Okdm de Calatiava, conforme al Capituio General en 19S9t 
foL Madr. 1748. p, 153^ Though the cbmrch of Rome hat^ 
prudently aroided to give its sanction to the doctrine of the 
iniBiacsilate conception, and the two great monastic orders of 
St. Daamnck and St. Francis have espoused opposite oj^ions 
conceming it» the Spefi]«d8<iniU0haidtnt!dbHHaBpiaiisfQr1l^^ 
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honour of the "Vliipii, that when the present lin^ of Spainis- 
atituted a new ramtaxy order in the year 1771, in oommemo- 
ration of the birth of his grandson, he put it under the imme- 
diate protection of the most Holj Mazy in the mystery of her 
immaculate conception. Constitutiones de la Real y distinffuida 
Orden. EspanoladeCazlosIiLp. 7. To undertake the d^enoe 
of the Virgin Mary's honour, had such a resemblance to that 
species of refined gallantry, which was the original ol^Ject of 
diivalry, that the zeal with which the military orders bound 
themselves, by a solemn vow, to defend it, was worthy of a 
triie knight in those ages, when the spirit of the institutioQ 
subsisted in full vigour. But in die present age, it must ex- 
cite somesuiprise to see the institution of an Ulustrious order 
ccnmected with a doctrine so extravagant and destitute of any 
foundation in scripture. 

NOTE XXXVII. SECT. IH. p. 166. [OO]. 

I HAVE frequently had occasion to take notice of the defects 
in police during the middle ages, occasioned by the feebleness 
of government, and the want of proper subordination among 
the different ranks of men. I have observed in a former 
Note, that this greatly interrupted the intercourse between 
nations, and even between different places in the same king, 
dom. The description which the Spanish historians give of 
the frequency of rapine, murder, and every act of violence, in 
all the provinces of Spain, are amassing, and present to us the 
idea of a society but little removed from the disorder and tur- 
bulence of that whidi has been called a state of nature. Zu- 
rita Annales de Arag. i. 1 75. J£l. Ant. Nebrissensis rer. a 
Ferdin. gestar. Hist. ap. Schottum, it. 849. Though the ex- 
cess of these disorders rendered the institution of the SamU 
Hermandad neoeaaary^ great care was taken at first to avdvl 
giving any offence or alarm to the nobility. The jurisdiction 
of the judges of the Hermandad was expressly confined to 
crimes which vidated the public peace. All other offences 
were left to the cognizance of the ordinary jud^s. If a per- 
son was guilty of the most notorious perjury, m any trial be- 
fore a judge of the Hermandad, he could not punish him, but 
was obliged to- remit the case to the ordinary judge of the 
plaoe. Commentaria in Regias Hispan. Constitut. per Alph. 
de Azevedo, pars v. p. 280, &c. foL Duaci, 1612. Notwith- 
standing these restrictions, the barons Were early sensible how 
much tne establishment of the Hermandad would encroach 
on their jurisdiction. In Castile, some opposition was made 
to the institution ; but Ferdinand had the address to obtain 
the consent of the Constable to the introduction of the Her- 
mandad into that part of the kingdom where his estate lay; 
and by that meaus» as well as the popularity of the iostitutioDt 
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lie surmounted evefy obstacle that stood in Hg wfty. JBLAnt* 
Nebrissen. 851. In Anifion, the nobles combmed against it 
with great spirit; and Ferdinand, though he supported it 
with yigour, was obliged to make some concessions, in order 
to reoraidle them. Zuiita Anales de Ani|^. iv. 356. The 
power and revenue of the Hermandad in Castile seems to have 
been very mat. Ferdinand, when pvepering for the war 
against the Moors of Granada, required or the Hermandad tO 
furnish him sixteen t^iousand beasts of burthen, together with 
eight thousand men to conduct them, and he obtained what 
he demanded. ML Ant. Nebrias. 881. The Hermandad has 
been found to be of so much use in preserving peace, and r&> 
straining or detecting crimes, that it is still continued in Spaint 
but as it is no longer necessaory either for moderating the power 
of the nobility, or extendmff that of the crown, the vigoor 
and authority of the institution diminish gradually. 

NOTE XXXVIII. SECT.' III. p. 168. [PP]. 

NoTHiKO is mcMre common among Antiquaries, and there' 
is not a more copious source of error, than to decide concern- 
ing the institutions and manners of pist ages, by the forms 
and ideas which prevail in their own tunes. The French law- 
yers in the seventeentli and eighteenth centuries, having found 
their sovereigns in possession of absolute power, seem to think 
it a duty incumbent on them to maintain that such unbounded 
authority belonged to the crown in every period of their mo- 
narchy. '< The government of France,'* says M. de Real very 
gravely, *' is purely monarchical at this day, as it was from ^ 
the bc^nning. Our kings were absolute originally as they are 
at present.'' Science du Government, tom. ii. p. 31. It is 
impossible, however, to conceive two states of civil society 
more unlike to each other, than that of the Frendi nation 
under Clovis, and that under Lewis XV. It is evident from 
the codes of laws of the various tribes which settled in Gaul 
and the countries a4jacent to it, as well as from the history of 
Gregory of Tours, and other early annalists, tbat among all 
these people the form of government was extremely rude and 
simple, and that they had scarcely be^un to acquire the first 
rudiments of that order and police which are necessary in ex- 
tensive societies. The king or leader had the command of 
soldiers or companions, who followed his standard from choice, 
not by constraint. I have produced the clearest evidence of 
this. Note Vl. An event rdated by Gresozy of Tours, lib. 
iv. c. 14. affords the most striking proof of the dependanoe of 
the early French kings on the sentiment and inclination of 
their people. - Clotaire I. having marched at the head of his 
army, in the year 553, against the Saxons, that people, intimi- 
dated at his approacht sued for peace, and ottered to pay a 
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luige mam to 4lie t>flfencled monarch. Clotaiiv was wilfii^ to 
dose with what they raopo»Bd, But hift army insisted to be 
led forth to battle. The long en^ilojed all his eloquence t6 
persiuule them to accept of what the Saxons were reeAy to ^y. 
The Saxons, hi order to sooth them, increased their ori^nlA 
offei'* The king renewied his solicitations t but the artny^ en- 
zagedi rushed upon the kingv tore his tent in {^ec^, drafified 
him out of it» and would liAve slain faim upon tibe ^ot, u he 
had not consented to lead them instantly agokist ttie enemy. 

If the early monarchs of France p^i i udu sed such littalted au- 
thority, even while at Use head of tlieir army, their prerogMi^ 
during peace wiH be fouled to be stiil to»te confined. Tfaef 
asoended the thipne not by any hereditary right, but in con- 
sequence of the election of their subject &Qt6er to avt^d 
an unnecessary number of quotations, I refer my readers to 
Hotlomanni Franoogallia, cap. vi. p. 47. edit. 1573, where they 
will find the fullest proof of this* ttova Qresory of Tours, 
Amoinus, and the most authentic historians of the Merovin- 
gian kings. The efiect of t^iis election was not to invest them 
with absolute power. Whatever related to the genered welfiire 
of the nation, was submitted to public d^Hberation, loid de- 
termined by the sufirage of the people, in the annual assem- 
blies called Les Champs de Mars and Les CSxamps de M^. 
These assemblies were called Chdptp^^, because, according to the 
custom of all the barbaious nations, t^^'were held in the ' 
open air, in- some plahi capable of containing the vast number 
of persons who had a right to be |)Te8ent. Jo. Jac. Srarberos 
de Comitiis veteram iGreiinanorum, vdl. i. g 19, &a They 
were denominated Champs de Mails and de Mai, ftom t!» 
montlis in which they were held« 'Evisry fteeman seems to 
have had a right to be present in these assemblies. Soibenis, 
ibid. § 1S3« See. The ancient annals of the Franks describe 
tiie persons who Were present in 1^ assembly held A. D. 788, 
in these words: In pkdto Ingelheimei)si conveniunt pontifi- 
ces, majores, minores, sacerdotes, reguU, duces, comites, prs- 
lecti, cives, oppidani, Apud Sorber. § 304. There every thing 
that concerned Uie hapfMness of their country, says an ancient 
historian, every thing that could be of benefit to the Franks, 
was considered and enjoined. Fred^uius ap^ du Cainge GIbi 
voc. Campus MarHL Chlotharius II* describes the buspaess, 
and acknowledges the authority of these assen^Hes. They 
are called, says lie, thai whatever relates to tfie common sa^y 
may be considered and resolVeid by common deliberation? uid 
whatever thev determine, to that I wiH con^mn. Amoinus 
de Gest. Franc, lib. iv. c. i. ap Bouquet Recueii; iii. 116. The 
statutory clauses. Or words of legisratiVe authority in ihe d^ 
crees issued in these assemblies, run not in the name ^QP the 
king aldne* « We have treated^ says CMdebert, in aTd^cree, 
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A* JX BStf in the aasembljr of March* together with our no 
hktSf concerning eoine flairs, and we now publish the conchi* • 
sipnt that it xs^y come to th^ knowledge of all/' Childelk 
Decret« ap. Bouquet Becueil dee Hiator. torn- i^* p* 3* • W^c 
baye agreed together with our vassals* Ibid* § 3* It is agreed 
In the assen^blj in which we were all united* Ibid. § 4k Thft 
Salic lawsj t|xe m^st venerable monutpent of French jurimru*- 
dence, were enacted in the same manner. Dictuverunt jmi^ 
oain ^?em pioceres ipsiiis gentis^ qui tunc temporis a;pud essoL 
^rant.fiectores. . Sunt autexn elect! de pluribue viri qiiatuoiu. 
qui per tres MaUos oonveiuenteB, omnes eauaanim oxigines 
«olicit^ discurrendo* tractantes de singulis judicium decfceve>- 
rut^t hoc niodpt. Frq^f. L^ Salic. ^.Bouquet* Ifaid. p* 11& 
Hoc decretlun est opudregem et prindpes ^us, et apud cniaii^ 
turn pc^mlum Chriatianum» qui mfra regnum Merwingonna 
oonsistunt* Ibid. p. 124* Nay* evea in their chartexs, the 
leings of the finst race are Gainful to specify that. they weii$ 
gnn^ with the consent of their vassals. . £go Ohildebertup 
Bet: ui^ cum Gonaens\i et voUmtate Frattaaruin, &c. A*i>. 
^fi8. Bouquet* ibid* 680* Cblo<khaiiuB III. vmh, cum patribut 
nostris ^^uscopis* optixnatibus, cfeterisque palatii nostci minis^ 
txis^ A' t>* 664i*. Ibid. 648. De consensu ndeUum nostrorum. 
Mshfy Qbserv* torn* i* p. 839. The historians likewise descsibe 
the ft^fftjions of the king in the national assemblies in suc|i 
larmaae imply thiit his authority there was extremdy smali^ 
attd tlwt evety tlung depended <m the court itself. Ipse Beat 
(says ^author of the Annales Franoorum, speefcmg ^f 1^ 
Field of March) sedebat in sella r^ia, circumStante ezemtu, 
prsecipiebatque is, die illo, quicquid a Francis decretum erat. 

fouquet Bieo^il» tom* il. p ^47* 

;♦ .. 

That the general assemblies exercised supreme jurisdiction 
pyejs all pexaonSf and with respect to all causes, is fo eiddent aa 
ip stand in need of no proof. The trial of Brunehauc, A. B*. 
(»i3, how ucyust soever the sentence a^dnst her may be, aa 
related by Fredegarius, Chron. cap. 42. Bouquet, ibid. 430, is 
in itfiialf sufficient proof of this* The notorious violence and 
iniquity of 1^ sentence, serve to dembnstrate the extent of 
jjurisdiotion whi^ this assembly posaessed, as a prince so san- 
guinary as Clothaire II. thought the sanction of its authority 
would be sufficient to justify his rigorous treatmait of iii 
mother and grandmother of so many kings. 

With respect to oonfenang donatives on the prince, we may 
observe, that among nations whose manners and political in* 
stiUitions are simple, the public, as well as individuals, having 
IswwantSt they are little acquainted with taxes, and free un« 
civilized tribes disdain to submit to auy stated imposition. 
This V88 remarkably the case of the Germans, and- of all the 
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Tsrious people that issued i&om that oountrf . Tadtus m* 
nounces two tribes not to be of German ori^, because they 
•ubmitted to pay taxes. De Morib. Germ. c. 43. And speak- 
ing of another tribe aooording to the ideas prevalent in Ger- 
manj, he toys, ** they were not d^praded by the imposition o£ 
taxes." Ibid. c. 29. Upon the settlement of the Franks in 
Gaul, we may conclude, that while dLated with the oonscious- 
ness of victory, they Would not renounce the highfiSpurited 
ideas of their ancestors, or voluntarily submit to a burden 
whicdi thev regarded as a bad^ of servitude. The evidence 
4if the eaxUest records and historians justify this oondudon. 
M. de Montesquieu, in the twelfth and subsequent chapters 
«f the thirteenth book of Tfisprit des Lcnx, and M. de Mably 
Observat. sur THist. de France, tom. L p. S47, have investi- 
gated this &ct with great attention, and have proved clesrly 
that the property of freemen among the Franks was not sub- 
ject to any stated tax. That the state reqmred nothing from 
persons of this rank, but militaxy service at their own expense, 
and that they should entertain the king in their houses when 
he was upon any progress through his dominions, or his offi- 
om whiNi sent on any public employment, fturnishing Uiem 
with carriages and horses. Monarchs subsisted almost entirely 
upon the revenues of their own domains, and upon the perw 
quiaites arimng from the administration of justice, ttigethtf 
with a few snuli fines and forfeitures exacted from sudi as had 
been guilty of certain treraasses. It is foi^ign from my sul^ 
ject to oiumerate these. The reader may find them in Ob* 
aervat de M. de Mably, voL i p. 267. 

When any extraordinazy aid was granted t»y freemen to 
their sovereign, it was purely voluntary. In the annual aa- 
aemUy of l^larch or May, it was the custom to^n]|Jr& the king 
a present of money, of horses or arms, or c£ some other thing 
/ of value. This was an ancient custom, and derived from thar 
ancestors the Germans. Mos est civitatibus, ultro ae viritim 
conferri principibus vel armentorum vel frugum, quod pro 
honore aoceptum, etiam necessitatibus subvenit. Tacit, de 
Mor. Germ, c 15. These gifts, if we may form ^a judgment 
concerning them from the general terms in which they are 
mentioned by the ancient historians, were considerable, and 
made no small part of the royal revenue. Many passages to 
this purpose are produced by M. du Cange, Dissert, iv. suf 
Joinville, 153. Sometimes a conquered people specified the 
gift which they bound themselves to pay annually, and it was 
exacted as a debt if they failed. Anmles Metenses, ap. Du 
Cang^e, ibid. p. 155. It is probable, that the first step towards 
taxation was to ascertain the value of these gifts which were 
originally gratuitous, and to compel the people to pay the sum 
at which they were rated. StUl, however* SKnne memory of 
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in slU the ]^iog4oiii8 g£ Europe were tenxied bencvoknces or freg 

The lyings of the eeoo]i4 race in France were raised to t)i0 
throne by th^ election of the people* ]|^epinu3 Rex plus, sajs 
an author who wrote a few years after the transaction vhich 
he fecords, per authontatem Papoe, et nnctionem sancti chris- 
xnatis et eleotionera omnium Francorum in regni sol^o subli- 
Tnatus est. Clausula de Pepini consecratione ap. Bouq. Kecueil 
des Histor. torn. v. p. 9. At the same time, as the chief men 
ei the nation had transferred the crown troin one family to 
another, an oath was exacted of them, that they shiould main- 
tain on the throne the family which they had now promoted ; 
ut nunquam de alterius lumbis regem in stvo prsesumant eli- 
fiere. Ibid. p. 10. This path the nation faithfully ob8erve4 
.during a considerable space of time< The posterity of Pepixji 
li^pt possession of the throne ; but with respect to th^ manner 
of dividing their dominions, amon^ their children, princes 
were obliged to consult the genersu assembly, of the nation. 
Thus Pepin himself, A. D. 768, appointed his two sons, Charles 
and Carlomannus, to reign as joint sovereigns ; but he did 
this, un^ cum consensu Francorum et procerum Quorum seu 
et episcoporum, before whoni he laid the matter in their gene- 
ral assembly. Conventus apud sanctum Dionysium, Capitular, 
vol. i. p. 187. This destiuatibn the French confirmed in a 
subsequent assembly, which was called upon the death of Pe- 
pin : for, as Eginhart relates, they hot only appointed then^ 
kings, but by their authority they regulated the limits of their 
respective territories. Vita Car. Magni ap. Bouquet Recueil, 
torn. V. p. 90. In the same manner, it was by the authority 
of the supreme assemblies that any dispute which arose among 
the descendants of the royal family was determined. Charle- 
magne recognizes this important part of their jurisdictioni and 
confirms it in his charter concerning the partition of his do- 
minions; for he appoints, that, in case of any uncertainty with 
respect to the right of the several competitors, he whom the 
people i^aU chuse, shall succeed to the crown. Capitular, vol. 
i. 442. 

Under the second race of kings the assembly of the nation, 
distinguished by the name of Conventus, MaUi, Placita» were 
regularly assembled once a year at least, and frequently twice 
in the year. .One of the most valuable monuments of the 
bbtory of France is the treatise of Hincmarus, archbishop of 
Bheims, de ordine PalatiL He ^ed A. D. 883, only sixty- 
eight years after Charlemagne, and he relates in that short 
discourse the facts which were communicated to him by Adal- 
hurdus, ft minister and confident of Charlemiigne« Fron? blia 

8 c5J 
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we learn, that this areat monarch never failed to hold the ge^ 
neral assembly of hu subjects every year. In quo placito ge» 
tieralitas universorum mtyorum tam dericorum ouam laicorum 
conveniebat. Hincm. oper. edit, ^rmondi, vol. ii. c 29. 211. 
In these assemblies, matters which related to the general safety 
and state of the kin^om were always discussed, before they 
entered upon any private or less important businesst Ibid. 
c. 33. p. 213. His immediate successors imitated his example* 
and transacted no affair of importance without the advice of 
their great counciL 

' Under the second race of kings, the genius of the Frendi 
government continued to be in a good measure democratical. 
The nobles, the dignified ecclesiaBtics, and the great officers 
of the crown, were not the only igiembers of the national coun- 
cil ; the paople, or the whole body of free men, either in pear- 
son or by their representatives, had a right to be present in it. 
Hincmarus, in describing the manner of holding the general 
assemblies, says, that if the weather was favourable, they met 
in the open air ; but if otherwise, they had differe^it apart- 
ments allotted to them : so that the dignified clergy were se- 
parated from the laity, and the comites vel hujusmodi princi- 
pes sibimet honorificabiliter a cseteramultitudine seffregarentur. 
Ibid. c. 35. p. 114. Agobardus, archbishop of Lyons, thus 
describes a national council in the year 833, wherein he was 
present. Qui ubique conventus extitit ex reverendissimis 
episcopis, et magnificentissimis viris illustribus, coUe^io quo- 
que abbatum et comitum, promiscuseque eetatis et dignitatis 
populo. The ccetera mtdtitudo of Hincmarus is the same with 
the populus of Agobardus, and both describe the inferior order 
of free-men, the same who were afterwards known in France 
by the name of the third estate, and in England, by the name 
of commons. The people, as well as the members of higher 
dignity, were admitted to a share of the legislative power. 
Tnus, fty a law, A. D. 803, it is ordained, •« tlmt the question 
shall be put to the i)eople with respect to every new law, and 
if they shall agree to it, they shall confirm it by their sifi^na^ 
ture.'* Capit. vol. i. 394. There are two capitulaiia which 
convey to us a full idea of the x^art which the people took in 
the administration of governn^nt. When they felt the weight 
of any grievance, they had a right to petition the sovereign for 
redress. One of these petitions, in which they desire thai 
ecclesiastics might be exempted from bearing arms, and from 
serving in person against the enemy, is still extant. It is ad- 
dressed to Charlemagne, A. D. 803, and expressed in such 
terms as could have been used only by men conscious of lib- 
erty, and of the extensive privileges which they possessed.. 
They conclude with requiring him to grant their demand, if 
he wished that they should any longer ogstisue fidthful 8u}^ 
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ject« to hhh. That great monarch* iftdtead of being ofiended 
or surprised at the boldness of their petition, received it in a 
most gracious manner, and signified his willingness to comply 
with it. But sensible that he hinself did not possess legislative 
authority, he promises to lay the matter before the next gene- 
ral assembly, that such thii^ as were of common concern to 
all might be there considered and established by common con- 
sent. CapituL tom. i. p. 405^->4O9. As the people by their 
petitions brought matters to be proposed in the general as- 
sembly, we learn from another capitulare the form in which 
they were approved there, and enacted as laws The propo- 
sitions were read aloud, and then the people were required to 
dcx^lare whether they assented to them or not. They signified 
their assent by crying three times, •* We are satisfied," a'nd 
then the capitulare was confirmed by the subscription of th6 
monarch, the clergy, and the chief men of the laity. CapituL 
tom. i. p. 627. A. £). 822. It seems probable from a capitulare 
of Caroius Calvus, A. D. 851, that the sovereign could not 
refuse his assent to what was proposed and established by his 
subjects in the general assembly. Tit. ix. § 6. CapituL voL 
ii. p. 47. It is unnecessary to multiply quotatif)ns concerning 
the legislative power of the national assembly of France under 
the second race, or concerning its right to determine with re- 
gard to peace and war. The uniform style of the Capitularia 
IS an abundant confirmation of the former. The reader who 
desires any further information with respect to the latter, may 
consult Les Origines ou TAncien Gouvemement de la France* 
&C. tom. iii. p. 87, &c What has been said with respect to 
the admission of the people or their representatives into the 
supreme assembly merits attention, not only in tracing the 
progress of the French government, but on account of the 
Ught which it throws upon a similar question agitated in £ng^ 
land, concerning the time when the commons became part of 
the legislative body in that kingdom. 

NOTE XXXIX. SECT. III. p. 170. [QQ]. 

That important change which the constitution of France 
underwent, when the legislative power was transferred from 
the great council of the nation to the king, has been explained 
by the French antiquaries with less care than they bestow in- 
illustrating other events in their history. For that reason I 
have endeavoured with greater attention to trace the steps- 
which led to this memorable revolution. I shall here add some 
particulars which tend to throw additional light upon it. Tfae> 
Xieges Salicae, the Leges Burgundionum, and other codes pub- 
li^ed by the several tribes which settled in Gaul, were general 
laws extending to every person, to every province and district • 
where the authority cf those Uibes was acknowledged^ Bui • 
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the^ seem to hare become obsolete ; and the reason c^ th^ 
^dlmg into disuse is very obvious- Almost the whole prc^rty 
of the nation was allodial when these l^ws were &amed. But 
when the feudal institutions became generals and gpive rise to 
4n infinite variety of questions peculiar to that species of ten- 
ure* the ancient codes were of no use in deciding with regard 
to these, because the/ could not contain r^Ulations applicable 
to cases which did not e^dst at the time when (jbiej were coBOt' 
piled. This considerable change in the nature of {nropertj 
made it necessary to publish the new regulations cont^ed ia 
the Cajniularia. Many of these^ as is evident from the peru^d 
of them, were public laws extending to the whole Frendi na^ 
tion, in the general assembly jof which they were enacted. 
The weakness of the greater part of the monardis of the second 
race, and the disorder into which the nation was tlirown by 
the depredations of the Normans, encouraged the barons to 
usuip an independent power formerly unknown in France. 
The nature and extent of that jurisdiction which they assumed 
I have formerly considered. The political union of the king- 
dom was at an end, its ancient constitution was dissolved, and 
only a feudal relation subsisted between the king and. his vas- 
sals. The r^al jurisdiction extended no further than the do- 
' mains of the crown. Under the last kings of the second race, 
these were reduced almost to nothing. Under the fii^ kings 
of the third race, they comprehended little more than the pa- 
trimonial estate of Hugh Caput, which he annexed to the 
crown. Even with this accession, they continued to be of 
smaU extent. Velley, Hist, de France, torn, iii, p. 32. Many 
of the most considerable provinces in France did not at first 
acknowledge Hugh Caput as a lawful monarch. There axe 
still extant severid charters, granted during the first years of 
his reign, with this remarkable clause in tne form of dating 
the charter ; *^ l>eo regnante, re^ expectante,'* n^fnante do- 
mino nostro Jesu Christo, Francis aulem contra jus r^fnum 
usurpante Ugone rege. Bouquet Becueil, tom. x. p. 544. A 
monarch whose title was thus openly dii^uted, was not in a 
condition to assert the royal jurisdiction, or to limit that of 
the barons. 

All these circumstances rendered it easy fi)r the barons to 
usurp the rights of royalty within their own territories. The 
Capitularia &came no less obsolete than the ancient laws; lo- 
cal customs were every where mtroduced, and became the sole 
rule by which all civil transactions were conducted, and all 
causes were tried. The wonderful ignoiance, whidi became 
general in France during the ninth and tenth centuries, con- 
tributed to the introduction of customary law. Few persons,- 
except ecdesiastios, c^ould read ; and it was not in the power 
of such iiljlterate persons to Ime xec^n^ to written Jaws, 
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.either as their guide in business, or their rule in administering 
justice, the customary law, the knowledge of which was pre- 
served by tradition, universally preTaile£ 

During this period, the general assembly of the nation 
seems not to have been called, nor to have once exerted its 
legislative authority. Local customs regulated and decided 
every thing. A striking proof of this occurs in tracing the 
process of the French jurisprudence. The last of the Capit- 
ularia collected by M. Baluze, was issued in the year 921, by 
Charles the Simple. An hundred and thirty years dapsed 
fiom that period to the publication of the first ordonance of 
the kizigs of the third race, contained in the great collection 
of M. fiauriere, and the first ordonance which appears to be 
an act of legislation extending to the whole kingdom, is that 
of Philip Augustus, A. D. 1190. Ordon. tom. i. p. 1. 18. 
During that long period of two hundred and sixty-nine years, 
nil transactions were directed by load customs, and no adaition 
was made to the statutory law of France. The ordonances. 
previous to the reign of Pjhilip Augustus, contain regulations, 
the mithority of which did not. extend beyond the lung's do- 
miuns. 

Various instances occur of the caution with which the kings 
of France ventured at first to exercise legislative authority. 
M. I'Ab. de Mably produces an ordonance of Philip Augustus, 
A. D. 1206j concerning the Jews, who, in that age, were in 
some measure the property of the lord in whose territories 
they resided. .But it is rather a treaty of the kin^ with the 
counfess of Champagne, and the compte de Dampierre, than 
an act of royal power ; and the regulations in it seem to be 
established not so much by his authority, as by their consent, 
Observat. sur I'Hist. de France, ii. p. 355. In the same man- 
ner an ordonance of Louis VIIT. concerning the Jews, A. D. 
1223, is a contract between the king and his nobles, with re- 
spect to their manner of treating that unhappy race of men. 
Ordon. tom. i. p, 47. The Establissemens of St. Louis, though 
well adapted to serve as geiieral laws to the whole kingdom, 
were not published as such, but only as a complete code of 
customary law, to be of authority within the king's domains. 
The wisdom, the equity, and the order conspicuous in that 
code of St. Louis, procured it a favourable reception through- 
out the kingdom. The veneration due to the virtues and good 
intentions of its author, contributed not a little to reconcile 
the nation to that legislative authority which the king began 
to assume. Soon after the reign of St. Louis, the idea of the 
fcing^s possessing supreme legislative power became conftnon. 
If, says Beaumanoir, the king makes any establishment spe- 
cially for his own domain, the barons may nevertheless adhere 
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to their ancient customs ; but if the establishment be general, 
it shall be current throu£^hout the whole kingdom, and we 
ought to believe that such establishments are made with ma- 
ture deliberation, and for the general good. Count de Beau- 
voisis, c. 46. p. 265. Though the kings of the third race did 
not call the general assembly of the nation, during the long 
period from Huajh Caput to Philip the Fair, yet they seem to 
have consulted uie bishops and barons who happened to be 
present in their court, with respect to any new law which 
they published. Examples of this occur Ordon. torn. L p. 3 
& 5. This practice seems to have continued as late as the 
reign of St. Louis, when the legislative authority of the crown 
was well established. Ordon. tom. i. p. 58. A. B. 1246. This 
attention paid to the barons facilitated the kings acquiring such 
fuU possession of the I^islative power, as enabled then[i after- 
wards to exercise it without observing that formality. 

The assemblies distinguished by the name of the States Ge- 
neral were first called A. D. }W29 and were held occasionally 
from that period to the year 1614, since which time they have 
not been summoned. These were very different from the an- 
cient assemblies of the French nation under the kings of the 
first and second race. There is no point with respect to which 
the Frendi antiquaries are move generally agreed, thai^ in 
maintaining that the States Greneral had no sufii^a^ in the 

?issinK of laws, and possessed no proper legislative junsdioiiQn. 
he ii^ole tenor of the French nistory confirn^s tlias opinioB. 
The form of proceeding in the States General was this s«— The 
kii^ addressed himself, at opening the meetiW, to the whole 
hoay assembled in one place, and laid before uiem the affiui^ 
on account of which he had siunmoned them. ' Then the de- 
puties of each of the three orders, of nobles, of clergy, and of 
the third estate, met apart, and prepared their cahier or memo- 
rial containing their answer to the propositions which had been 
made to them, together with the representations which they 
thought proper to lay before the king. These answers and 
representations were considered by the king in his council, 
axid generally gave rise to an ordonance. These ordonanoes 
were not addressed to the three estates in common. Somer 
times the king addressed an ordonance to each of the estates 
in particular. Sometimes he mentioned the assembly of the 
three estates. Sometimes mention is made only of the assem- 
bly of that estate to which the ordonance is addressed. Some- 
times no mention at all is made of the assembly of estates, 
which suggested the propriety of enacting the law. Pre&ce 
au tom. iu. des Ordon. p. xx. ^hus the States General had 
only the privilege of advii^g and remonstrating ; the legislai* 
tive authority resided in the king alone. 
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iJOTE XL. SECT. III. p. 174^ [RR]. 

Ir the parliament of Paris be considered only as the supreme 
court of justice, every thing relative to its origin and jurisdic- 
tion is dear and obvious, ft is the ancient court of the king's 
palace, new-modelled, rendered stationary, and invested with 
ail extensive and ascertained jurisdiction. Tlie power of this 
court, while employed in this part of ils functions, is not the 
object of present consideration.. The pretensions of the parlia* 
inent to control the eicercise of the legislative authority, and 
its claim of a ri^t to interpose with respect to public affairs, 
and the •pcAStib^ administration of the Icingdohi, lead to in- 
quiries ittttendet} with great difficulty. As the officers and 
memberi) of the parliament of Paris were andentiy nominated 
by the king, were paid- by him, and On several occasions were 
removed by him at jfileasure, (Qironic. Scandaleuse de Louis 
XI. chez les 'Mem. de Comines, tom. ii. p. 51. Edit, de Mi 
Lenglet de Freinoy,) they cannot be conffldered as representa- 
tives of the people, nor could they claim any share m the le- 
gidative power aa acting in their name. We must therefore 
aearcii for some other isource of this high privilege. The par- 
liament was originally composed of the most eminent person^ 
in the kingdom; The peers of France, ecclesiastics of the 
highest order, and noblem6n of illustrious birth, were mem- 
Ixn of it, to whom were added some clerics and counsellors 
learned in the laws. Pasquier Recherches, p. 44, Ac. Ency- 
clop^die, torn. xii. art. Parkmenty p. 3. 5. A court thus consti- 
tutcid was property a coitomittee of the States General of the 
kingdom, and was composed of those barons and Jldeles, whom 
the kings of France were accustomed to consult with regard, 
to every act of jurisdiqtion or l^slative authority. It was 
natural, therefore, durii^ the intervals between the meetings 
'of the States General, or during those periods when that as- 
sembly was not called, to consult the parliament, to lay mat- 
ters of pubBt concern bcfbre it, and to obtain its approbation 
and concurrence, before hny ordonance was published, to which 
the people were requft^ to conform. ?. Under the second 
race of kings, every new law was reduced into proper form by 
ttie chancellor of the kingdom, was proposed by him to the 
people, and when enacted, was committed to him to be kept 
among the public records, that he might give authentic copies 
of it to all who should demand them. Hmcm. de Ord. Palat. 
"c. le. Capitul. Car. Calv. tit. xiv. g 11. tit. xxxiii. The chan- 
cellor presided in the parliament of Paris at its first institution. 
Encyclopedie, torn. iii. art. ChanceUer, p. 88. It was therefore 
¥iatural for the king to continue to emjdoy him in liis ancient 
flmctions of framing, taking into his custody, and publishing 
* the ordonancts which were issued. To an ancient copy of the 
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Capitulmia of Charlemagne, the following words are subjoixiedt 
Anno tertio clementisaimi domini nostri Caroli Augusti, sub 
ipso anno, luec facta Capitula sunt, et consignata Stephano 
comiU, ut luec manifesta faoeret Parisiis mallo publico, et iUa 
l^gere fiuxret coram Scatdneis, quod ita et fecit; et onmes in 
uno consenserunt, quod ipsi voluissent obsenrare usque in pos- 
terum, etiam omnes Scabinei, £piscopi, Abbates, Comites, 
manu propria subter signaverunt. Bouquet Becueil« torn. ▼. 
p. 663. MaOut signifies not only the public assembly of the 
nation, but the court of justice held by the Comes, or missus 
dominicus. ScaHni were the judges, or the assessors of the 
judges in that court. Here then seems to be a vety early in« 
stance, not only of laws being published in a court of justicct 
but of their b^ng verified or confirmed by the subsoiption 
ofthejudfics. IT this was the common practice, it naturally 
introduced the verifying of edicts in the parliament of Paris. 
But this coi:\jecture I propose with that diffidence, which I 
have felt iii all my reasonings concerning the laws and insti* 
tutions of foreign nations. 3. This supreme court of justice 
in France was dignified with the appellation of parliamenty 
the name by which the general assembly of the nation was dis- 
tinguished towards the close of the second race of kinss; and 
men both in reasoning and in conduct, are wonderfully influ- 
enced by the similarity of names. The preserving the andent 
liames of the magistrates established while the republican go- 
vernment subsisted in Rome, enabled Augustus and hb suc- 
cessors to assume new powers with less observation and greater 
ease. The bestowing the same name in France upon two 
Courts, which were extremely difierent, contributed not a little 
to confound their jurisdiction and functions. 

All these circumstances concvured in leading the kings of 
France to avail themselves of the parliament of Paris, as the 
instrument of reconciling the people to the exercise of legis- 
lative authority by the crown. The ¥^nch, accustomed to 
see all new laws examined and authorised before they were 
published, did not sufficiently distinguish between the effect 
of jperforming this in the national assembly, or in a court ap- 
pomted by the king. But as that court was comjiosed of re- 
spectable members, and who were well skilled in the laws of 
their country, when any new edict received its sanction, that 
was sufficient to dispose the people to submit to it. 

When the practice of verifying and regUtering the royal edict* 
in the parliament of Paris beoune common, the parliament 
oontended that this was necessary in order to give them legal 
authority. It was established as a fundamental maxim m. 
French jurisprudence, that no law could be published in any 
other maimer ; that without' this formality no edict or ordoB,* 
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axice could have any effect ; that the people were no^ bound tO 
obey it, and ought not to consider it as an edict or ordo- 
nance until it was verified in the supreme court, after free 
deliberation. Roche-flaven des Parleraens de France, 4to. 
Gto. 1621. p. 9^1. The parliament, at different times, bath, 
with ^^at fortitude and integrity, opposed th6 will of their 
sovereigns; and, notwithstanding repeated and peremptory 
requisitions and commands of the crown, • hath refuaed to 
verify and publish such edicts as it conceived to be oppres- 
sive to the people, or subversive of the constitution of the 
kingdom. Bodie-flavin reckons, that between the year IS62 
and the year 1589, the parliament revised to verify more than 
a hundred edicts of the kings. Ibid. 985. Many instances of 
the spirit and constancy with which the parliaments of France 
opposed pernicious laws, and asserted their own privileges, are 
enumerated by Limnsus in his Notitise Eegni Francise, lib*i. 
c 9. p. 224f, 

 t 

But the power of the parliament to maintain and defend this 
privilege, bore no proportion to its importance, or to the cour- 
age with which the members asserted it. When any monarch 
was determined that an edict should be carried into execu- 
tion, and found the parliament inflexibly resolved not to 
verify or publish it, he could easily supply this defect by the 
plenitude of his regal power. He repaired to the parliament 
m person, he took possession of his seat of justice, and com- 
manded the edict to be read, verified, registered, and pub- 
lished in his presence. Then, according to another maxim of 
French law, the king himself being present, neither the par- 
liament, nor any magistrate whatever, can exercise any autho- 
rity, or perform any function. Adveniente Principe, cessat 
magistratus. Roche-flavin, ibid. p. 928, 929. Encydopedie, 
tom. ix. Art. Lit. de Juttice, p. 581. Boche-flavin mentions 
. several instances of kincs who actually exerted this preroga- 
tive, so fatal to the residue of the rights and liberties trans- 
mitted to the French by their ancestors. I'asquier produces 
some instances of the same kind. Rech. p. 61. Limnseus 
enumerates many other instances, but the length to which this 
note has swelled prevents me from inserting them at length, 
though they tend greatly to illustrate this important article 
in the French history, p. 245. Thus, by an exertion of pre- 
rogative, which, though violent, seems to be constitutional, 
. and is justified by innumerable precedents, all the efibrts of 
the parliament to limit and control the king's legislative au- 
thority are rendered ineffectual. 

I 

I have not attempted to explain the constitution or juris- 
diction of any parliament in France but that of Paris. All of 
them are formed upon the model of that most ancient and 
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vespeetoble tribunaU and all my obsarvations concerning it 
viit apply with fbll force to them. 

NOTE ^fW. SECT. III. p. 178. [SS]. 

Trb humiliaUng posture in which a great einpeK>r hn- 
plored absolution is an event so singular, that the words m 
whK^ Gregory himself describes it merit a place here, an^ 
convey a striking picture of the arrogance of that pontiff Per 
triduum, ante portam castri, deposito omni regip cultu, mi9- 
erabiliter, utpote discalceatus, et laneis, indutus, perss^ens, 
non prius oum multo fletu apnstolicse miseratipms auxilk(m« 
0t GonsolatiOnem implorari destitit, quam omnes qui.H>i ader* 
mt, et ad quos rumor ille pervenit, ad tantam pietptem, et 
corapassionis misericordiam movit, ut pro eo multisprecihus 
et lacrymis intercedentes, omnes quidem insolitam nostras 
mentis duritiem mirarentur ; nonnulli vero in nobis non apos- 
tolicte sedis OTavitatem, sed quasi tjrrannicse feritatis crudeli- 
tatem esse clamSrunt. EpisU Gregor. ap. Memorie della Con- 
tessa Matilda da Fran. Mfor. Fiorentim. Lucca, 1756, yoLi. 
p. 174. 

NOTE XLII. SECT. HI. p. 187. [TT]. 

As I have endeavoured in the history to trace the various 
steps in the progisess of the constitution of the empire, and to 
explain the peculiarities in its policy very fully, it is not ne- 
cessary to add much by way of illustration. What appears to 
be c^ any importance, I shall range under distinct beads. 

1. With respect to the power, jurisdiction, and revenue of 
the emperors. A very just idea df these may be formed by 
attending to the view which Pfefl^l mves of the rights of the 
emperors at two different periods. The first at the close of the 
Saxon race, A. Dv 1024. These, according to his enumeration, 
were the right of conferring all the ecclesiastical benefices in 
Germany; of receiving the revenues of them during a vacancy; 
of mortmain, or of succeeding to the effects of ecclesiastics 
who died intestate. The right of confirming or of annulling 
th^" elections of the popes. The right of assembling councils, 
and of appointing them to decide concerning the afiairs of the 
church. The right of conferring the title of king upon their 
vassals. The right of granting vacant fiefs. The right of re- 
ceiving the revenues or the empire, whether arising from the 
Imperial domains, from imposts and tolls, from gold or silver 
miuHs, from the taxes paid by the Jews, or from forfeitures. 
The 1 iffht of governing Italy as its proper sovereigns. '1 he 
right ot erecting tree cities, and of estabhshing fairs in them. 
The right of assembling the diets of the empire, and of fixing 
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the time of their duration. The right of coining mon^, and 
of conferring that privilege on the states of the eihpire. The 
right of administering both high and low justice within the 
territories of the different states. Abreg^, p. 160. I'he other 
period is at the extinction of the emperors of the families 
of Luxemburgh and Bavaria, A. D. 1 437. According to the 
same author, the Imperial prerogatives at that time were the 
right of conferring all dignities and latles, except the privilege 
oi being a state of the empire. The right of Preces ptimancPi 
or of appointing once during their reign a dignitary in each 
chapter or religious house. The right of granting dispenln- 
•tions with respect to the age of majority. The right of erect- 
ing cities, and of conferring the privilege of coining money. 
OThe right of calling t^e meetings of the diet, and of presid- 
ing in them. Abregd, &c. p. 507. It were easy to shew that 
Mr. Pfeffel is well founded in all these assertions, and to con- 
firm them by the testimony of the most respectable authonu 
In the one period, the emperors appear as mighty sovereigns 
with extensive prerogatives ; in the other, as the heads of a 
confederacy with very limited powers. 

The revenues of the emperors decreased still more thaa 
their authority. The early emperors, and particularly those 
of the Saxon line, besides their great patrimonial or hereditary 
territories, possessed an extensive domain both in Italy and 
Germany, which belonged to them as emperors. Italy be- 
longed to the emperors as their proper kingdom, and t^e re- 
venues which they drew from it were tery considerable. The 
first alienatipns of the Imperial revenue were made in that 
country. The Italian cities having acquired wealth, and as- 
piring at independence, purchased their liberty from different 
emperors, as 1 have observed. Note XV. The sums which 
they paid, and the emperors with whom they concluded these 
bargains, are mentioned by Casp. Klocldus de ^rario Norimb* 
1671, p. 85, &c Charles tV. and his son Wenceslaus, dissi- 
pated aU that remained of the Italian branch of the domam. 
The German domain lay chiefly upon the banks of the Rhine^ 
and was under the government of the counts palatine. It » 
not easy to mark out the boundaries, or to estimate the value 
of this ancient domain, which has been so long incorporated 
with the territories of different princes. Some nints with re- 
spect to it may be found in the glossary of Speidelius, which 
he has intitled Speculum juridicoPhilologico-politico Histori- 
cum Observationem, &c. Norimb. 1673, vol. i. 679. 1045* » 
more full account of it is ^ven by Klockius de ^rario, p. 84. 
Besides this, the emperors possessed considerable districts of 
land lying intermixed with the estates of the dukes and barons* 
They were accustomed to visit these frequently, and drew 
&om their vassals in each what was ufficient to support tiieir 
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court during the time of their residence among them. An- 
nalistse. ap. Struv torn. i. 611. A great part of these detached 
possessions were seized by the nobles during the long inter- 
regnum, or during the wars occasioned by the contests be- 
tween the emperors and the court of Rome. At the same time 
that such encroachments were made on the fixed or territorial 
property of the emperors, they were robbed almost entirely of 
their casual revenues. The princes and barons appropriating 
to themselves taxes and duties of every kind, which had usu- 
ally been paid to them. Pfeffel Abreg^, p. 374. The profuse 
and inconsiderate ambition of Charles I v . squandered what- 
ever remained of the Imperial revenues after so many defal- 
cations. He, in the year 1376, in order to prevail with the 
electors to choose his son Wenceslaus king of the Romans, 
promised each of them an hundred thousand crowns. But 
bein^ unable to pay so large a sum, and eager to secure the 
election to his son, he alienated to the three ecclesiastical elec- 
tors, and to the count palatine, such countries as still be- 
longed to the Imperial domain, on the banks of the Rhine, 
and likewise made over to them all the taxes and tolls then 
levied by the emperors in that district. Trithemius, and the 
author of the chronicle of Magdeburgh, enumerate the terri- 
tories and taxes which were thus alienated, and represent this 
as the last and fatal blow to the Imperial authonty. Struv. 
Corp. vol. i. p. 437. From that period the shreds of the an- 
cient revenues possessed by the emperors have been so incon- 
siderable, that, m the opinion of Speidelius, all that they yield 
would be so far from defraying the expences of supporting 
their household, that they would not pay the charge of main^ 
taining the posts established in the empire. Speidelii" Specu- 
lum, &c. vol. i. p. 680. These Amds, inconsiderable as they 
were," continued to decrease. Granvelle, the minister of 
Charles V. asserted in the year 1546, in presence of several of 
the Grerman princes, that his master drew no money at all from 
the empire. Sleid. History of the Reformaticto, Ix)nd. 1689. p. 
372. The same is the case at present. Traits de droite pub- 
liquede 1* Empire, par M. le Cog. de Villeray, p. 55. From 
the reign of Charles IV. whom Maximilian called the pest of 
the empire, the emperors have depended entirely on their he- 
reditary dominions, as the chief and ahnost the only source of 
their power, and even of their subsistence. 

?. The ancient mode of electing the emperors, and the 
various changes which it underwent, require some illustration. 
The Imperial crown was originally obtained by election, as 
well as those of most monarchies in Europe. An opinion 
long prevailed among the antiquaries and public lawyers of 
Germany, that the right of chusing the emperors was vested 
m the archbishops of Mentz, Cologne, and Treves, the king 
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of Boheniia« the duke of Saxony^ the marquis of Btasideii*. 
buigh, and the count pakitme of the Rhine, hj hn edict of 
Otho III. confirmed by Gregory V. about the year 9^. But 
the whole tenor of history contradicts this opinion. It ap- 
pears that from the earliest period in the history of G^many, 
the person who was to rei^n over all, was elected by the suf- 
frage of alL' Thus Conrad I. was elected by all the people of 
the Franks, say some annalists ; by all the princes and chief 
men, say others ; by all the nation, say others. See their 
words, Struv.Corp. 311. Conringius de German. Imper. Re^ 
pub. 'Acroamata Sex Ebroduni 1654>, p. 103. In the year 
1024, posterior to the supposed rej?ulatk>ns of Otho III. Con* 
rad II. was elected by all the chief men, and his election wi» 
approved and confirmed by the people, Struv. Coip. 284. At 
the election of Lotharius II. A. D. 1125, sixty thousand per- 
sons of all ranks were present. He was named by the chief 
men, and their iKHnination was approved by the people. 
Struv. ibid p. 357. The first author who mentions the seven 
electors is Martinus Polonus, who flourished in the reign of 
Frederidc II. which ended A. D. 1 250. We find that m^ the 
ancient elections to which I have referred, the princes of th« 
^eatest power and authority were allowed by their country- 
men to name the person whom they wished to appoint em- 
peror, and the people approved or disapproved of their nomine 
ation. This priviWe of voting first is called by the German 
lawyers the right of PrcetaxatUm, Pf(^el Abreg^, p. 316. This 
was the first origin of the exclusive right which the electors 
acquired. The electors possessed the most extensive territories 
of any princes in the empire ; all the great offices of the state 
were in their hands by hereditary right 5 as soon as they ob- 
tained or engrossed so much influence in the election as to be 
allowed the right of pnetaxation, it was vain to oppose their ' 
will, and it even became unnecessary for the inferior eccle- 
isiastics and barons to attend, when they had no other function 
but that of confirming the deed of these more powerful princes 
by their assent. During times of turbulence, the subordinate 
Tnembers of the Germanic body could not resort to the place 
of election without a retinue of armed vassals, the expence of 
which they were obliged to defray out of their own revenues; 
and finding their attendance to be unnecessary, they were 
unwilling to waste them to no purpose. The rights of the 
seven electors were supported by all the descendants aiid allies 
of their powerful families, who shared in the splendor and 
inflj^ience which they enjoyed by this distinguishing privilege^ 
-PfSel Abrege, p. 376. The seven electors were considered 
as the representatives of all the orders which composed the 
highest class of German nobility4 There were three arch- 
bishops, chancellors of the three great districts into which the 
empire was anciently divided ; one king, one duke, one mar* 
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quis, and oiie count. All these circumstanoes contributed to 
render the introduction of this considerable innovation into 
the constitution of the Germanic body extremely easy. 'ELverj 
thing of importance, relating to this branch of the political 
state of the empire, is well illustrated bj Onuphrius Fanvinius, 
an Augustinian monk of Verona, who lived in the reign of 
Charles V. His treatise, if we make some allowance for that 
partiality which he expresses in favour of the powers which 
the popes claimed in the empire, has the merit of being one 
of the first works in which a controverted point in history is 
examined with critical precision, and with a prc^r attention 
to that evidence which is derived ironkrecords, or the testi- 
mony of contemporary historians. It is inserted by Groidastus 
in his Political Imperialia, p 2. 

As the electors have engrossed the sole right of chusing the 
emperors, they have assumed likewise that of deposing them. 
This high power the electors have not only presumed to claim, 
but have ventured, in more than one instance, to exercise. 
In the year 1298, a part of the electors deposed Adolphus of 
Nassau, and substituted Albert of Austria in his place. The 
reasons on which they found their sentence, shew that this deed . 
flowed from factious, not from public spirited motives. Struv. 
Corp. voL i. 540. In the first year of the fifteenth century, 
the electors deposed Wenceslaus, and placed the Imperial 
crown on the head of Rupert elector palatine. The act of de- . 
positioUyis still extant. Goldasti Constit. vol. L 379. It is 
pronounced in the name and by the authority of the electors, 
and confirmed by several prelates and barons of the empire, 
who were present. These exertions of the electoral power 
demonstrate that the Imperial authority was sunk very low. 

The other privileges of the electors, and the rights of the 
electoral college, are explained by the writers on the public 
law in Germany. 

3. With respect to i,he diets or general assemblies of the 
empire, it would be necessary, if my object were to write a 
particular history of Germany, to enter into a minute detail, 
concerning the forms of assembling it, the persons who have 
right to be present, their division into several colleges or 
benches, the objects of their deliberation, the mode in whidi 
'they carry on their debates or give their suffrages, and che 
^ authority of their decrees or recesses. But as my only object 
ia to ^ive the outlines of the constitution of the Grwman em- 
piri, t will be sufficient :o observe, that, orimnally, the diets 
of the empire were exactly the sanie with the assemblies of 
March and of May, held by the kings of France* They met, 
at ieasty once a-year. Every freeman had a right to be pre* 
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sentf They were assemblies, in which a monarch deliberated 
with his sulyjects, concerning their common interest. Aru- 
nueus de Comitiis Rom. German, Imperii, 4to. Jense, 1660, 
cap. 7, No. SO, &c. But when the princes, dignified eccle- 
siastics, and barons, acquired territorial and independent juris- 
diction, the diet became an assembly of the separate states, 
which formed the confederacy of which the emperor was head. 
While the constitution of the empire remained in its primitive 
form, attendance on the diets was a duty, like the other services 
due from feudal subjects to their sovereign, which the members 
were bound to perform in person ; and tfany member who had 
a right to be present in the diet, neglected to attend in per- 
son, he not only lost his vote, but was liable to a heavy pe- 
nalty. Arumseus de Comit. c 5. Mo. 40. Whereas, from the 
time that the members of the diet became independent states, 
the right of sufirage was annexed to the territory or dignity, 
not to the person. The members, if they could not, or would 
not attend in person, might send their deputies*, as princes 
send ambassadors, and they were entitled to exercise all the 
rights belonging to their constituents. Ibid. No. 42. 46. 49, 
By degrees, and upon the same principle of considering the 
diet as an assembly of independent states, in which each con- 
federate had the right of suffrage, if any member possessed 
more than one of those estates or characters which entitle to a 
seat in the diet, he was allowed a proportional number of suf- 
frages, Pfeffel Abreg^, 622. From the same cause the Im- 
perial cities, as soon as they became free, and acquired su- 
preme and independent jurisdiction within their own terri- 
tories, were received as members of the diet. The powers of 
the diet extend to every thing relative to the common con- 
cern of the Germanic body, or that can interest or affect it as 
a confederacy. The diet takes no cognizance of the interior 
administration in the different states, unless that happens to 
disturb the public peace, or to threaten the general Safety. 

4. With respect to the Imperial chamber, the jurisdiction of 
which has been the great source of order and tranquillity in 
Germany, it is necessary to observe, that this court was insti- 
tuted in order to put an end to the calamities occasioned by 
private wars in Germany. I have alreatly traced the rise and 
progress of this practice, and pointed out its pernicious effects 
as luUy as their extensive Inffuence during the middle ages 
required. In Germany, private wars seem to have been more 
frequent and productive of worse consequences than in the 
other countries of ii^urope. 1 here are obvious reasons for 
this. The nobility ot' Germany were extremely numerous, 
and the causes of their dissension multipUed in proportion. 
The territorial jurisdiction which the German nobles acquired, 
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was more complete than that ponessed by their order in other 
nations. They became, in r^ilitj, independent powers, and 
thej claimed all the privileges. of that character. The long 
interr^^um £rom A. D. 1256, to A. D. 1273, accustomed them 
to an uncontrolled license, and led them to ibrget that sul^ 
ordination which is necessary in order to maintain public 
tranquillity. At the time when the other monarchs of Curope 
began to acquire such an increase of power and revenues as 
added new vigour to their government, the authority and 
revenues of the emperors continued gradually to decline. The 
diets of the empire, which alone had authority to jud^e be- 
tween such mighty barons, and power to enforce its decisions, 
met very seldom. Conring. Acroamata, p. 234. The diets, 
when they did assemble, were often composed of several 
, thousand members. Chronic. Constat, ap. Struv. Corp. i. p. 
546. and were tumultuary assemblies, ill qualified to decide 
concerning any question of right. The session of the diets 
continued only two or three £iys ; Pfeffel Abr^g^, p. 844 : 
so that they had no time to hear or discuss any cause that was 
in the smallest degree intricate. Thus Germany was left, in 
some measure, without any court of judicature capaUe <^ de- 
ciding the contests between its more powerful members, <v of 
repressing the evils occasioned by their private wars. 

All the expedients which were employed in other countries 
of Kurope, in order to restrain this practice, and whirli I 
have described Note XXI. were tried in Germany with little 
effect. The confederacies of the nobles and of the cities, and 
the division of Germany into various circles, which I men- 
tioned in' that Note, were found likewise insufficient. As a 
last remedy, the Grermans had. recourse to arbiten whom they 
called Aastregee, The barons and states in different parts of 
Germany joined in conventions, by which they bound them- 
selves to refer all controversies that might arise between them 
to the determination of Austregx, and to submit to their sen- 
tences as final. These arbiters are named sometimes in the 
treaty of convention, an instance of which occun in Ludewig 
Reliquse Manuscr. omnis sevi, voLii. 212; sometimes they 
were chosen by mutual consent upon occasion of any contest 
that arose ; sometimes they were af^inted by neutral per- 
sons ; ^nd sometimes the choice was. left to be decided by lot. 
Datt. de Pace publica Imperii, lib. i. cap. 27. No. 60, &c Spei- 
delius Speculum, &c voc. Autireg. p. 95. Upon the introduc- 
tion of this practice, the public tribunals of justice became in 
a great measure useless, and were almost entirely deserted. 

In ardev to re-establish the authority of government, Max- 
imilian h instituted the Imperial cboinber'at the period which 
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1 have mentioned. This tribunal consisted originally of a 
president, who was always a nobleman of the first order,^and 
of sixteen judges. The president was appointed by the em- 
peror, and the judges, partly by him, and partly by the states, 
according to forms wliich it is unnecessary to describe. A 
sum was imposed, with their own consent, on the states of the 
enapire, for paying the salaries of the judges and officers in . 
this court. The Imperial chamber was established first at 
Francfort on the Maine. During the reign of Charles V. it 
was removed to Spires, and continued in that city above a cen- 
tury and a half. It is now fixed at Wetzlar. This court takes 
cognizance of all questions concerning civil right between the 
states of the empire, and passes judgment in the last resort, 
and without appeal. To it belongs likewise the privilege of 
'judging in criminal causes, which may be considered as con- 
nected with the preservation of the public peace. Pfeffel 
Abreg^, 560. 

All causes relating to points of feudal right or jurisdiction, 
together with such as respect the territories which hold of the 
empire in Italy, belong properly to the jurisdiction of the 
Aulic council. This tribunal was formed upon the model of 
the ancient court of the palace instituted by the emperors of 
Germany. It depended not upon the states of the empire, 
but upon the emperor, he having the right of appointing at 
pleasure all the judges of whom it is composed. Maximilian, 
in order to procure some compensation for the diminution of 
his authority, by the powers vested in the Imperial chamber, 
prevailed on the diet, A.D, 1512, to give its cpnsent to the 
establishment of the Aulic council. Since that time it has 
been a great object of policy in the court of A'^ienna to extend 
the jurisdiction, and support the authority of the Aulic coun- 
cil, and to circumscribe and weaken those of the Imperial 
chamber. The tedious forms and dilatory proceedings of the 
Imperial chamber have furnished the emperors with pretexts 
for doing so. Lites Spirae, according to the witticism of a 
German lawyer, spirant, sed nunquam expirant. Such delays 
are unavoidable in a court composed of members named by 
many different states, jealous of each other. Whereas the 
judges of the Aulic council, depending upon one master, and 
being responsible to him alone, are more vigorous and decisive. 
Puffendorf, de Statu Imper. German, cap. v. § 20. Pfeffel 
Abreg^, p. 581. 

NOTE XIJII. SECT. III. p. 190. [UU]. 

The description which I have given of the Turkish govern- 
ment is conformable to the accounts of the most intelligent 
travellers who have visited that empire. The count de Marsigll, 
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in his treatise concerning the military state of the Turkish 
empire, ch. vi. and the author of Obsenrations on the religion* 
laws, government, and manners of the Turks, published at 
London 1768, voL i. p. 81. diiFer from other ^titers who have 
described the political constitution of that powerful monarchy. 
As they had opportunity, during their long residence in 
Turkey, to observe the order and justice conspicuous in several 
departments of administration, they seem unwilling to admit 
that it should be denominated a despotism. But when the 
form of government in any country is represented to be des- 
potic, this does not suppose that the power of the monarch is 
continually exerted in acts of violence, injustice, and cruelty. 
Under political constitutions of every speaes, unless when 
flome frantic tyrant happens to hold the sceptre, the ordinary 
administration of government must be conformable to the 
principles of justice, and if not active in promoting the wel&ie 
of the people, cannot certainly have their destruction for ito 
object* A state, in which the sovereign possesses the absolute 
command of a vast military force, together with the disposal 
of an extensive revenue ; in which the people have no privi- 
1^^, and no part either immediate or remote in legislation ; 
in which there is no body of hereditary nobility, jealous of 
their own rights and distinctions, to stand as an intermediate 
order between the prince and the people, cannot be distin- 

fuished by any name but that of despotism. The restrsiints, 
owever, which I have mentioned, arising from the Cajncufy^ 
and from religion, are power^. But uiey are not such as 
change the nature or denomination of the government. When 
B^ despotic prince employs an armed force to support his au- 
thority, he commits the supreme power to their hands. The 
Praetorian bands in Rome dethroned, murdered, and exalted 
their princes, in the same wanton manner with the soldiery of 
the Porte at Constantinople. But notwithstanding this, the 
Roman emperors have been considered by all political writers 
as possessing despotic power. 

The author of Observation^ on the religion, law, govern- 
ment, and manners of the Turks, in a preface to the second 
edition of his work, hath made some remarks on what is con- 
tained in this Note, and in that part of the text to which it 
refers. It is with diffidence I set my opinion in opposition to 
that of a person, who has observed the government of the 
Turks with attention, and has described it with abilities. But 
after a careful review of the subject, to me the Turkish go- 
vernment still appears of such a species as can be ranged in no 
cUiss but that to which political writers have given the name 
or despotism. There is not in Turkey any constitutional restraint 
upon the will of the soverdgn, or any barrier to circumscribe 
the exercise of his power, but the two which I have mentioned i 
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ene aflbrded by religion, the principle upon which the author- 
ity of the sultan is founded ; the other by the army, the in* 
strument which he must employ to maintain his power. The 
author represents the- Ulema^ or body of the law, as an inter- 
mediate order between the monarch and the people. Pref. p. 
30 But whatever restraint the authority of the Ukma may 
impose upon the soverei^, is derived from religion. The 
Moulahst out of whom the Mufti and other chief officers of 
the law must be chosen, are ecclesiastics. It is as interpreters 
of the Koran or Divine Will that they are objects of venera- 
tion. The check, then, which they give to the exercise of 
arbitrary power is not different from one of those of which I 
took notice. Indeed, this restraint cannot be very considerable. 
The Mufti, who is the head of the order, as well as every in- 
ferior officer of law, is named by the Sultan, and is removable 
at his pleasure. The strange means employed by the Ukma 
in 1746, to obtain the dismission of a minister whom they 
hated, is a manifest proof that they possess but little constitu- 
tional authority which can serve as a restraint Upon the will of 
the sovereign. Observat. p. 92 of 2d edit. If the author's 
idea be just it is astonishing that the body of the law should have 
no method of remonstrating against the errors of administra- 
tion, but by setting fire to the capitaL 

The author seems to consider the Capiculp or soldiery of the 
Porte, neither as formidable instruments of the Sultan's power, 
nor as any restraint upon the exercise of it. His rea^ns for 
this opimon are, that the number of the Capiculy is small in 
proportion to the other troops which compose the Turkish 
armies, and that in time of peace they are undisciplined. 
Pref. 2d edit p. 23, &c. But the troops stationed in a capital, 
though their number be not great, are always masters of the 
sovereign's person and power. The Praetorian bands bore no 
proportion to the legionary troops in the frontier provinces. 
The soldiery of the Porte are more numerous, and must pos- 
sess power of the same kind, and be equally formidable, some- 
times to the sovereign, and oftener to the people. However 
much the discipline of the Janizaries may be neglected at 
present, it certainly was not so in that age to which alone my 
description of the Turkish government applies. The author 
observes, Pref. p. 29, that tne Janizaries never deposed any 
Sultan of themselves, but that some form of law, true or false, 
has been observed, and that either the Mufti, or some other 
'minister of religion, has announced to the unhappy prince the 
law which renders him unworthy, of the throne. Observ. p. 
102. This will always happen. In every revolution, though 
brought about by military power, the deeds of the soldiery 
must be confirmed and carried into execution with the civil 
and religious formalities peculiar to the constitution. 
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This addition to the Note may serve as a further illustra- 
tion of my own sentiments, but is not made with an intention 
of entering into any controverey with the author of Obterva" 
tiorut &C. to whom I am indebted for the obliging terms in 
which he has expressed his remarks upon what I had advanced. 
Happy were it for such as venture to communi<!»te their opin- 
ions to the world, if every animadversion upon them were 
conveyed with the same candid and liberal spirit. In one 
particular, however, he seems to have misapprehended what I 
meant- Pref. p. 17. I certainly did not mention his or count 
Marsiffli's long residence in Turkey, as a circumstance which 
should detract from the weight of their authority. I took 
notice- of it, in justice to my readers, that they might receive 
•my opinion with distrust, as it differed from that of persons 
whose means of information were so far superior to mine. 

NOTE XLIV. SECT. III. p. 191. [XX]. 

The institution, the discipline, and privilep^s of the Jan- 
izaries are described by all the authors who give any account 
of the Turkish government. The manner in which enthusiasm 
Was employed m order to inspire them with courage, is thus 
related by prince Cantemir : " When Amurath I. Imd formed 
them into a body, he &ent them to Haji Bektash, a Turkish 
saint, famous for his miracles and prophecies, desiring him to 
bestow on them a banner, to pray to God for their success, 
and to give them a name. The saint, when they appeared in 
his presence, put the sleeve of his gown upon one of their 
heads, and said. Let them be ca&d Vengicheru Let their 
countenance be ever bright, their hands victorious, their swords 
keen ; let their spear always hang over the heads of their ene- 
mies, and wherever they go, may they return with a shining 
face." History of the Ottoman Empire, p. 38. The number 
of Jitnizaries, at the first institution of the body, was not con- 
siderable. Under Solyman, in the year 1521, they amounted 
to twelve thousand. Since that time their number has greatly 
increased. M arsigli, Etat. 8tc ch. 16. p. 68. I'hough Smyman 
possessed such abdities and authority as to restrain this rormi- 
dable body within the bounds of obedience, yet its tendency 
to limit the power of the Sultans was, even in that age, foreseen 
by s&gacious observers. Nicolas Daulphinois, who accompanied 
M. D*Aramon, ambassador from Henry II of France to So- 
lyman, published an account of his travels, in which he de- 
scribes and celebrates the discipline of the Janizaries, but at 
the same time predicts, that they would, one day* become 
. formidable to their masters, and act the same part at Constan- 
tinople, as the Praetorian bands had done at Rome. Collection 
of Voyages from the Earl of Oxford's Library, vol. i. p. 599. 
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NOTE XLV. «ECT. III. p. 194. [YY]. 

SoLTMAN the Magnificent, to whom the Turkish historiani 
have given the simame of Canuni, orlnstituter of rules, first 
brou^t the finances and military establislmient of the Turk- 
ish empire into a regular form. He divided the military force 
into the Capictdy or soldiery of the Forte, which was properly 
the standii^T ainiy, and Serrataculy or soldiers appomted to 
guard the fiontiers. The chief strength of the latter consisted 
of those who held Timariots and Ziams. These were .portions 
of land^granted to. certain persons for life, in much the same 
manner as ihe isdlitary fiefs among the nations of Europe, in 
return for which military service was performed. Solyman, 
in his Camm Name^ or book of regulations, fixed with great 
accuracy the.extent of these lands m each province of his em- 
pire, appointed the precise numl)er of soldiers each person who 
held a Timariot or Ziam should bring into the field, and es- 
tablished the pay which they should receive while en^;aged in 
service. Count Marsigli and Sir Paul Rycaut have given ex- 
tracts from this book of regulations, and it appears, that the 
ordinary establishment of the Turki^ army exceeded an hun- 
dred and fifty thousand men. When these were added to the 
soldiery of the Forte, th^y formed a military power ^eatly 
superior to what any Christian state could command m the 
sixteenth century. Marsigli, Etat Militarie, &c. p. 136. By- 
caut's State of the Ottoman Empire, book ill. ch. ii. As 
Solyman, during his active reign, was enga£red so constantly 
in war, that his troops were always in the Sem, the Serrataculy 
became almost equal to the Janizaries themselves in discipline 
and valour. 

It is not surprising, then, that the authors of the sixteenth 
centuiy should represent the Turks as far superior to the 
Christians both in the knowledge and in the practice of the art 
of war. Guicciardini informs us» that the Italians learned the 
art of fortifyine: towns from the: Turks. Histor. lib. 15. p. %Q^* 
Busbequius, who was ambassador from the emperor Ferdinand 
to Solyman, and who had opportunity to observe the state 
both of the Christian and Turkish armies, published « discourse 
concerning the best manner of carrying on war against the 
Turks, in which be points out at great length the immense 
advantages which the Infidels possessed with respect to discip- 
line, and military improvements of every kind. Busbequii 
opera, edit, Elzevir, p. 393, &c. The testimoiiy of other au- 
thors might be added, if the matter were in any degree 
doubtful. 

Before I conclude these Proo^ and Illustrations, I ouffht to 
explain the reason of two omissions in them; one of wmch it 
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Is necessanr to meoiioo on my own acooiiiit* the other to ob- 
viate an objection to this part of the work. 

In aH m^ inquiries and disquisitions conoemin^ the yi o g re sa 
of gOTemmenl, manaeis, literature, and ooraaieroe, diuiii^tlia 
middle ages, as well as in mj delineations of the polxtieal ooa* 
stitution of the different statesof Europe at the opening^ of tlM 
sixteenth oentury, I have not onoe mentioned M. de VobaiM^ 
who, in his Etsay tur VHi$Mre gemrale, hsts reviewed the flamo 
period, and has treated of all these sutijeets. Tills deca not' 
proceed from inaitenticm to the woricsof that extraordinary 
man, whose genius, no less enteiprising thsa umvenal, hat 
attempted almost evef 7 different spedes of literary eonipoai» 
tion. In many of these he excels. In aH, if he had left vail, 
gfon untouched, he is instructive and agreeable. But aa ha 
s^dom imitates the example of modem hiitofians in dting 
the authors from whom they derived their infiMnooation, I 
could not, with propriety, appeal to his authoritv in coiiflrai»» 
tion of any doubtral or unknown flict. 1 have often, hovevier, 
ftdlowed him as my guide in these researches ; and he haa not 
only pointed out the fisKrts with respect to whidi it was of im« 
portance to inquire, but the concluraons which it was proper 
to draw £rom them. If he had, at the same timoy mentioned 
the books which relate these particulars, a great part of my 
labour would have been unnecessary, and many of his readers, 
who now consider him only as an entertaining and Mvely 
writer, would find that he ia a learned and well informed 
historian. 

As to the other omission, every intelligent reader must have 
observed, that I have not entered, either in the historical part 
of this volume, or in the lhm>fs and Xllusthilions, into the 
same detail with respect to the ancient laws and customs of 
the British kingdoms, as concerning those oi the other £uro» 
pean nations. As the capital ^ts with regard to -the progress 
of government and manners m fheir own country are known 
to most of my readers, such a detail appeared to tae to be leaa. 
essential. Such fkcts and observations, however, as meate ne» 
oessary towards completing my design in this jpart of the 
work, I have mentioned under the different articles which 
are the subjects of my disquisitipns.' The state of government, 
in all the nations of £urope, having been neany the same 
during several ages, nothing can tend more to iuustrate the 
progress of the Knglish constitution, than a carefnl inqiiiky 
into the laws and customs of the kingdoms on the continent* 
This source of information has been too much neglected hy 
the English antiquaries and lawyers. Filled with admiration 
of that happ} constitution now establiisAied in Great Britain* 
they have been more attentive to its f<3^rmsand principles tlwMi 
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to the condition and ideas of remote times, which in ahnoet 
every particular differ from the present. While engaged in 
perusing the laws, charters, and early historians of the conti- 
nental kingdoms. I have often been led to think that an at- 
tempt to illustrate the progress of English jurisprudence and 
policy, by a corhparison with those of other kingdoms in a 
similar situation, would be of great utility, and might throw 
much li^ht on some points which are now obscure» and decide 
others much have been long controverted* 
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AFRICA, the shocking devastations made these bjr the Vtnk 

dais, page. 1^7. 
Akim^9 his chwacl^r of the ciergy in his tkne* 980. 
Alfred the Greats his 0Q8B|>laint8 of the ignonnee of the 

clergy, %%0, 
AUodialTpoa&dBsiaKk of land, explained, 208. How such possesfion 

became sub^t to military service, HUL Distingubhed ftom 

beneficiary tenures, 909. How converted into feudid te- 

mires, 2\Z, - 

AUodiwn, the etymology of that word, 215. 
AnfmAanta^ his cliaracter of the Huns, 199, 902> 
AmMrath^ Sultan, the body of Janizaries formed by him» 192» 
Anathema, form of that d^Bouneed against robbers during the 

middle ages, 884J 
Arabia, the ancient Greek philosophy cultivated there, while 

lost in Europe, 378. The progress of pfaUosopliy £roia 

thence to £urope, 379. 
Aragon, rise of the kingdom of, 148* Its union with CastUe, 

ibid. The constitution and form of its government, I6i^ 

The privileges of its Cortes, 1 53. Office and jurisdiction; 

of the jusliza, 154. The regal power very confined, \S& 

Form of the allegiance sworn to the kings of, ibm The 

power of the nobility to contr9ul the re^l power, 393. 

Their privilege of union taken away by Peter IV. 2^ The 

establishment of the inquisition opposed there, 395. 
Armk** standing, the rise oi*, traced, 97. By what means they 

became more general in £urope, 116. 
Amu, the profession <^, the most honourable in undviliaed 

nations, 73, 74. 
A^, an account of the ancient Roxaa^ ^east of» 333» 
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AuembRes, legulatiire, how formed, 4t. 

•^%«v^v%<w«, general, of France, th&r power under the €Mt noe 

of kin^, 167. Under the second and third, 169. At what 

period they lost their legislative authority, 170. 
Attikit king of the Huns, account of his reception of the Bo* 

man ambassadors, 196, Noie iiL Some account of his con-^ 

quests, 200. 
At^n an assembly of Castilian nobles there, solemnly tiy and 

depose Henry IV. their king, 152. 
Auitria^ the house of, by whom founded, 179. 

B 

Baitttt, in the old French law, their office explained, 269. 

Balance of power, the first rise of, in Europe, 116. The pnK 
ffress of, ibid. 

BMtiCt the first source of wealth to the towns situated on that 
sea, 287. 

Barcelona^ its trade, riches, and privileges at the dose of the 
fifteenth century, 998. 

Barons^ their independence, and mutual hostilities, under the 
feudal system, 22. How alfeoted by the infranchisement 
of cities, 40. Acquire a participation in legislative govern- 
ment, 41. Their private wars for redress of personal inju- 
vies, 48b Methods employed to abolish these contentions^ 
51. Origin of their supreme and independent jurisdiction, 
62. The bad effects resulting from these privileges, 63. 
The steps taken by princes to reiduce their courts, 66. How 
obliged to relinquish their judicial prerogatives, 73. Of 
Italy, subjected to municipal law«, 229, Noienv. Their 
right of territorial jurisdiction explained, 265. Their euKK 
luments fVom- causes decided in tfa^ couAs, 234i 

Benefices^ under the feudal system, a history of, 210. When 
they became hereditary, 211. 

Booksy an inquiry into the materials of the ancient ones, 220. 
The loss of old manuscripts accounted for, itid* The great 
prices they sold for in ancient times, 221. 

Boroughsn representatives of, how introduced into ni^Ational 
councils, 41. 

BriUmty ancient, their distress and dejection when deserted by 
the Romans, and harassed by the Picts and Caledonians, 
]95..iVdf&i 

Brdherhoodr of Oady an account of that association far extin- 
guishing private wars, 251. 

Brugesy how it became- the chief mart for Italian commodities 
during the middle ages, 2Wl, 

Burgundy, Mary, heiress of, the importance with which her 
choice in a husband was considered by all Europe, 108. 
The treacherous views of liouis XL of France towards- her^ 
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109. Is married to the aediduke .Maximilian/ Ul> The 
influence of this match on the state oi' Europe, ibid^ 



CteiOTf his account of the ancient Germans, compoied with 
that of Tacitus, 302. 

Calatravat military order of, in Spain, zealous to employ their 
prowess in defence of the honours of the Virgin Mary,. 299« 
The vow used by these knights, ibid* 

Cambrayt treaty of, its object, 121. The confederacy dis- 
solved, 123. 

Cafwn Law, an inquiry into, 6Si Progress of ecclesiastical 
usurpations, 69. The maxims of, more editable than the 
civil courts of the middle ages, ibid, 

CatHle^ rise of the kingdom of, 148. Its union with Aragon, 
ibid.. Its king Henry IV. solemnly tried and deposed in 
an assembly of the nobles, 151. 'i'he constitution and gov- 
ernment of that kijQgdom, 165. A history of the Cortes of, 
and its privilegnes, 156. The kingdom originally elective, 
296. Note xxxih. 

Catalonia, the spirited behaviour of the people their in de- 
fence of their rights, against their King John II. of Ara- 
gon, 151. 

Centuaks, a species of the Oblati, or voluntary slaves, the 
obligations they entered into, described, 245« 

CeutenarH, or inferior judges in the middle ages, the extraor- 
dinary oath required from them, 283. 

Champt de Mart^ and de Mai, account of those asseml^es of 
the Ancient Gauls, 302. 

Chariemagne, his law to prevent private wars for redress of 

Sersonal injuries, 51. 249. State of Germany under his 
escendants, 174. 

Charles IV emperor, dissipates the imperial domains, 315. 

«^^ %^ V. emperor, an emulator of the heroic conduct of his 
rival, Francis I. 88. His future grandeur founded on the- 
marriage of the ardiduke Maximilian with the heiress of 
Burgundy,. 111. 

«^.<»«.«^ Vll. of France, the first who introduced standing 
armies in Europe, 97. His successful extension of the re- 
gal prerogative, 99. 

n^j^,y^ Vlll. of France, his character. 111. How induced to 
invade Italy, 112. His resources and preparations for this 
enterprise, 113. His rapid success^ 114. A combination 
of the Italian states formed against him, 116. Is forced to 
return back to France, ibid. • The distressed state of his re- 
venues by this expedition, 119. 
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CkarkvdUt, hii aooou&t of tbe llorth AnMrloan IiidMms,> nude 
use (^in a oompaiuon betwaBD Ihem and the uiciait Ger- 
mans, 805. 
Charters of immunity or franchise, an inquiry into the nature 
of those granted by the baroiis of France to the towns un- 
der their Juriscfictions, 23t. Of oommvouties, gnnted by 
the kings of France, how they tended to establiah regtdar 
government, 38* 93f« 
C&akyt the origin of, 75. Its benefidal efiects on human 
manners, 77. The enthusiasm of, distingiiidied from its 
- salutary consequences, ibid. 

Chrutianity, corrupted when first brought into £urope, 79. 
Its influence in freeing mankind from the bondage of the 
feudal policy, ^42. 
Cirdes of Germany, the occasion of their being formed, 191. 
CMct, the ancient states of, under tlie feudal policy, 36L The 
fireedom of, wliere first established, 37. Charters of com- 
munity, why granted in Fiance by liOuis le Groa, Uid, 
Obtain the like all over Europe, 38. Acquire political 
consideration, Udd, 
Clergy, the progress of their usurpations, 65. Their plm of 
jurisprudence more perfect than that of the ciTil ooutts in 
the middle ages, 69. The great ignMaDce c^, in the early 
feudal times of Europe, 219. Note x. 
CkrizBf slave to Willa, widow of duke Hugo, extract firooi the 

charter of manumission granted to her, 243. 
ClermMfti coundl of, resolves on the holy war» 29k See P€tep 

the Hermit, and Crusades* 
CifftsAre I. instance of the small authority he had over lus- 

army, 301. 
Clatharkts il. his account of the pofwdar assemblies anioi^ the 

ancient Gauls, 302. 
CUnns, the founder of the French monarchy, unable to retain 
a sacred vase taken by his army, irom being dastributed by 
lot among the rest of the plunder, 208. Noie vii 
CoBeges^ the first establishment oi^ in Europe, 2TS^ 
Combat, judicial, the prohiisition of, an improvement in the 
administration of justice, 52. The foundation and univer- 
sality of this mode of trial, 58. The permdoua effects of, 
59. Various expedients fin: abolishm^ this practice, 60. 
The ancient Swedish law of,, for words of repoach, 2S8. 
Positive evidence^ or points of proof, rendered ine^ctuad 
by it, 2tia This mode of trial authorized by the ecde^tta- 
tics,^ 261. The last instaooes of, in the histories of Fxanoe 
and England, 262- 
Cemmerce, the spirit of crusading how fiur favourable to, at 
that early period, 31. The first e8tabl]shma:it of fir^ cor- 
porations, 38. Charters of commuQity, why finranted by- 
Louis Ifi Gross ibid. The like practice obtains aU oyer £iu 
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' lope, S&. The salutary effects of these institutions, iUi. 
The low state of, during the middle ages, 83. Causes con* 
tributing to its revi^, Und, Promoted bj the Hanseatic 
league, 85. Is cultivated in the Netherlands, 86. Is intro- 
duced into England by Edward III. ibid. The beneficial 
consequences resulting from the reviyal of, 87. The early 
cultivation of, in Italy, 285. 

Commm Law, the first compilation of, made in England by 
Lord Chief Justice GlanvUle, 241. 

Conimunitkt. See ChartiBn, Cities, Commerce, and Corforationt. 

Comnena, Anne, her character of the crusaders, 227. 

Compatt, marinev's, when invented, and its influence on the 
extension of commerce, 84. 

CompoiUion for personid injuries^ the motives for establishuiff, 
249. The custom of, deduced from the practice ef the 
ancient Germans, 262. 

Compurgaiort, introduced as evidence in the jurisprudence of 
the middle tiges, 55. 

CondotHeri, in the Italian policy, what, 136. 

Conrad, count of Franoonui, how he obtained election to the 
empire, 175. 

ConraHn, the last ri^htftil heir to the crown of Naples of the 
house of Swabia, his unhappy fate, 141. 

Constance, treaty of, between the emperor Frederic Barberossa 
and the free cities of Itafy, 281. 

ContUmtinople, its flourishing state at the Xkme of the crusades, 
30. When first taken by the Turks,^ 188. The crusaders 
how looked upon there, 227. The account g^ven of this 
city by the Latin writers, ihtd. 

ConsHtntious, popular, how formed, 42. 

Cordova, Gonsalvo de, secures the crown of Naples to Ferdi- 
nand of Aragon, 142. 

Cofpora^ons, and bodies politic, the establishments of, how 
far favourable to the improvement of manners, 36. The 
priviie&es of, how first claimed, 38 Charters of commun- 
ity, why gianted by Louis le Gros in France, Und.  The 
institution of, obtains all over Europe, 39. Their effects, 

Cortes of Aragon, its constitution and privileges, 1 53. 

««%««« of Castile, a history of, and an account of its constitu- 
tion and privileges, 155. The vigilance with which it 
guarded its privileges against the encroachments of the 
regal power, ibid. 

Crusades^ the first motives of undertaking, 27. The enthusi- 
astic zeal with which they were undertaken, 28- First pro- 
moted by Peter the Hermit, 29.. The success of them, 30. 
The consequences resulting from them, 31. Their effects 
on manners, 32. On prc^ierty, 33. How advantageous to 
the enlaigement of the r^ipower of the European princes. 
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md. The oommepdal eflfecta of, %k 83» The tmhrenal 
phieof 7 for ^n^gagiiig in tbete expeditions acoottHtod for, 384. 
The privileges granted to thoie who eimged in them, ftS, 
Stephen eeri of Chartxes and Blois, hfi account ai them, 
Uid. The expenie of conducting them* how nosed, 896. 
Character giren of the Cruaaden 07 the Greek wxitef8» S87. 



2I0U, the fiist hint of attaching movedbks for the leeDvery of; 

doived fttmi tlie canon kw« 874. 
DMon^ how ooosadered in the rude and simpie itrte of aocU 

ety, 834. 
J[>iet$ <ji Oermanj, some account of, 319. 
Dodon in the different faculties, dispute preoedence with 

knights, 879, 880. 

BcfUHatUt&i Juriaqprudcnoe, more perfect in its plan than the 
civil courts of the middle ages, 70. 

Eceletia$ile$9 Fwhen, tind by what de gre es the/ daimed exemp* 
tion from civil jurisdiction, 878. MUitorj talents cultivated 
and exercised by those c^the middle ages, 877. 

Edward III, of England, his endeavovors to introduce 00m-. 
meice inix> his kingdom, 80. 

JSkcters of Germany, the riae of their privil^es, 184. 

Sioyf St. hia definition or description of « good CUetiui, 888. 
yote xi. 

Emperora of Germany, an inquiry into their power, Jurisdics 
tion, and revalue, S14i NaU xhL The ancient mode of dec^> 
ing them, 310. 

England, a summary view of the contests between, andFranoe, 
93. The consequences of its losing its oontinentid posses- 
aaoast 95, The power of the crown, bow extended, 100. See 
Henry Y XL Why so many marks CKf Saxon usages and lan- 
ipuage, in comparison with those of the Normans, to be found 
m, 190. Note L When corporations began to be established 
in, 840. Instances <^ the long continuance of personal ser- 
vitude there, 840. Inquiry into the Saxon laws for putting 
an end. to private wars, 858. The causes of the sp^dy de- 
cline of private wars there, proposed to the reaeandiea of 
antiquarians, 854. The last instances of judicial combat re- 
corded in the history of, 808. The territorial Juriadiction 
of the barons how abcrfished, 808. Cause of the slow pro- 
gress of commerae there, 888. The first oomm«rciid treaty 
entered into by, 889l 

Mvidgnce, the imperfect nature of that admitted in law pro- 
ceedings during the middle ages, 53* Bendevedinefieotual 
by the judicial combat, 801. 
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Bm 9p$ ^ the alterations in, by the OMiquestsof the Romans, 
8. The improvements the nations of, received in exchange 
for their liberties, t^. Its disadvantages under this change 
of circumstances, iMd, Inquiry into the supposed populous- 
ness of the ancient northern nations, 10. The savage deso' 
latioiM exerctsed by the Goths, Vandals, and Huns, 15. 
The universal change occasioned by their irruptions and 
conquest, 16. The hrst rudiments or the present policy of, 
to be deduced from this period, 17 Origin of the feudal 
^stem, 1^ See Feudal Sy§iem. The general barbarism in- 
trodueed with this policy, SO. At what time government 
and manners began to improve, 97. The causes and events 
whidi contributed to this knprovement, iUd, See Crusades, 
CorporaiionSi Pieeple* The miseries occasioned by jHivate 
wars in, 50. Methods taken to suppress them, 51. Judi- 
ci«l combats prohibited, 53. The defects of judicial pro- 
ceedings In the middle ages, 5S. The influence of supersti- 
tion in these proceedings, 54. The origin of the independent 
territorial Jurisdictions of the barons, 62. The bad conse- 
quences or their judicial power, 6a. The stepa taken by 
princes to abolish their courts, 6^ An inquiry into the 
eanon law, 66. Revival of the Roman law, ibid. £^fl^ts 
of the spirit of chivalry, 75. Hpw improved by the pro- 
gress of sdenee and cultivation of literature, 78. Christianity 
corrupted when first received in, 79. Scholastic theology 
the first object of learning in, 81. Low state of commerce' 
in, during the iniddle ages, 89. Commerce revives in Italy, 
88. Is promoted by the Hansoatic league, ibid. Is culti- 
vated in the Netherlands, ^6. The effects of the progress 
of eemmerce on the polishing of manners, 88. The effects 
of the marriage of the heiress of Burgundy with the arch- 
duke Maximilian, on the state of, 109. By what means 
standing forces became general in, 117. Ckmsequences of 
the league of Cambray to, 121. A view of the political 
constitution of the several staftes of, at the commencement 
of the sixteenth <»ntury, 151. Italy, 126. The papacy, 
l%7. Venice, 196. Florence, 138. Naples, 139. Milan, 
196. Spain, 146. France, 166. Germany, 174. Turicey, 
188. Instances of the small intercourse among nations in 
the middle ages, 280. 



Feuhim^ the etymology of that word, 215. 

Ferdinand, king of Aragon, unites the Spanish monarchy by 
bis marriage with Isabella of Castile, 148. His schemes to 
exalt the regal power, 161. Resumes former grants of 
land from hia barons, 162. Unites to the crown the grand 
masterships of the three military osder^s, 163. Why he 
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patronized the asBodation called the Holy Brotherhood^ against 
the barons, 165. ^ 

Fiudal system, the osigui of, deduced, 18. The primary ob- 
ject of this policy, 19. Its deficiencies for inferior govern- 
ment, 20. Tenures of land, how established under, 21. 
The rise of intestine discords among the barons under, ibid. 
The servile state of the people, 23. The weak authority of 
the king, ibid. Its influence on the external operations of 
war, 23. The general extinction of all arts and sciences 
effected by, ibid. Its operation on religion, 25. Its influ- 
ence on the character of the human mind, ibid. At what 
time government and manners began to be improved, 27. 
The causes and events which contributed to this improve- 
ment, ibid. See Cru$aie». The ancient state of cities under, 
36. The frame of national councils under this policy, 42. 
How altered by the progress of civil liberty, 44. An inquiry 
into the administration of justice under, 46. Private war, 
^3. Judicial combat, 57. The independent jurisdiction of 
the barons, 59. The distinction between freemen and vas- 
sals under, 211. How strangers were considered and treated 
under) 281. 

Fi^% under the feudal system^ a history of, 209. When 
they become hereditary^ 211. 

FUzitephetUf observations on his account of the state^of London 
at the time of Henry II. 240. 

Flanders. See Netherlands. 

Florences a view of the constitution of, at the commencement 
of the sixteenth century, 138» The influence acquired by 
Cosmo di Medici in, ibid. 

France, by what means the towns in, first obtained charters of 
community^ 39. Ordinances of Louis X. and his brother 
PhUip in favour of civil liberty, 45. Methods employed to 
suppress private wars, 51. St. Louis attempts to <£scounte- 
nance judicial combat, 60. A view of the contests between* 
and England, 92. The consequences of its recovering its 
provinces from England, ^5. The monarchy of , now 
strengthened by this event, 96. The rise of standing forces 
ixif ibid. The regal prerogative strengthened by this mea- 
sure, 99. The extension of the r^^ prerogative vigorously 
pursued by Louis XI. 101. See Louis XI. The effects of 
the invasion of Italy by Charles VIII. 111. See Charles VIII. 
National infiintry established in, 1 19. League of Cambray 
formed against the Venetians, 121. Battle of Ghiarradadda, 
122. An inquiry into its ancient government and laws, 
166. The power of the general assemblies under the first 
race of kings, ibid. Under the second and third, 168. 
The regal power confined to the king^ own domains, 169« 
When the general assembly or states general lost their legis- 
lative authority, ibid. When the kings began to assert their 



l^^islatire potver, im Wlkei» the gQivterttiocttl cil^ beenne 
puxely monavdiicad, 171. The regd jbvwet aewthekss 
rertnined by the prmleges of the notelHj, iMJ. An in- 
qfittBty infio the juxisdictioni of 'Aa parBamenta^ parlKmiaBdy 
that of Paris, m. How the alkdSftl pvoperty €^ knel thate 
WHS altered intO' ftudal, 214. The progress ot libetft^ in 
thatldngj^anfraoedr^a. JVofi^xix. The attenpta to estab- 
lish liberty theve unaucceaBfii&y 349. The Iket iiHfianoeof 
judiciid combat vecorded in the history of» 263. The pte- 
tent govenmnent of^ eompar^d with thdt of ancient Ganly9&l. 
ATofi; xaorviii. Th» states genendr, when first asaexohledr 311. 

Fnmem L o^ Trance, his character influenced by the spisit of 
ehttvalKyt Ti- is emuktedl by the emperor CharTes V^ 79. 

Fndatk Bai4)aroH% emperor, the £ree d^es of itafy unit^ 
aouDflt hnn,. 331. Ti«aty of Constance with them, md. 
Was the first w>ho granted privilisges ^ the oiies in Ger- 
sumy, 396i 

i^mfamy in the andent Cierman usagpes eimlauied, 368^ 

Freetnm^ how d^tineaished from vassak, under the feitidfel 
peliey^ 308. 316. wfiy often induced to suarender tboir 
freedom, and become riaye^ 21dw 

FwloAernir €arnotens]a,' his character of the city of Constanti- 
nople, 338. 



Gaut, how allodial property of land was changed into feudal 
there, 31S. The government of, compared with that of 
inodem France, 361. The' small authority the kings of, 
en|oyed over their armies^ illustmted- in an anecd^ of 
Ciotaire-X. Hid. Aecotmt of the popuhrr assemblies o£^ 993. 
The Salie kwa how enacted, 303. Were not subject to 
taxation, ibid* See France. 

Geoffir€fg ds VHUhardauiur his account of the magnificence of Con- 
stantino^ sA the tivie when taken by the CrusaderS} 336. 

GermanSf, ancient, an account of their uda^s and way of life, 
177. Thdr method of engaging in war, i&Mi. Acompari« 
ften betff^een them and the North American Indians, 304. 
Why they had no cities* 237. Note xvii. The practice of 
compeundiiagt for personal injories by fines,' deduced frem 
their* usages,. 36d*. 

Germany ^ little interested in foreign concerns at the beginning 
of the fitte^ith ee»tury, 94. National infantry established 
in, 118*. State ^,tundU;r Charlemagne and his descendants^ 
174. Conrad, count of Franconia^ chosen emperor, 175. 
His successorsdn thelhaiperid. dignity,, iind. Bow the no. 
biUtyof, acquired independent sovereign authority ^^ 176. 
The fktal eftects of aggrandizing the der^ in, 177; The 
contest between the emperor Henry IV. and Pope Gregory, 
TIL, ibid. Bise of the fiu:tion9 of Quelfs and Ghibeimas^ 
VOL. I. 2 F 
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17B. Decline of the Imperial authority, 179. The house 
of Austria, by whom founded, ibid. A total change in the 
political constitution of the empire, 180. The state of 
snaichj in which it continued to the time of Maximilian, 
the immediate jpredecesaor of Charles T., ibid. Divided into 
circles, 181. The Imperial chamber instituted, ibid. The 
Aulic council reformed, ibid. A view of its political con- 
stitution at the commencement of the ensuing history, ibid. 
Its defects pointed out, 183. The Imperial dignitj' and 
power compared, 183. Election of the emperors, 184i. The 
Kpugnant forms of civil policy, in the several states of, 185. 
The opposition between the secular and ecclesiastical mem* 
bers of, 186. The united body hence incapable of actsng 
with vigour, 187. - When cities first began to be built in, 
837. Note xvii. When the cities of, first acquired munici- 
pal privileges, 238. The* artiz^ms of, when enfranchised, 
ibid. Immediate cities in the German jurisprudence, what, 
239. The ^eat calamities occasioned there by private wars, 
2SS. Oiigm of the league of the Rhine, 256. When pri- 
▼1^ wars were finally abolished there, ibid. Inquiry into 
the power, jurisdiction, and revenue of its emperors, 314. 
Note xlii. The ancient mode of electing the emperors, 3X7. 
Account of the diets, ibid, 

Ghibelinet. See Guelfs. 

Ghiarradadda, the battle of, fatal to the Venetians, 122.- 

GkmviUef Lord Chief Justice, the first who compiled a body of 
common law, in all Europe, 275. 

Gathti Tandals, and Huns, overrun the Roman empire, and 
precipitate its downfall, 9. The state of the countries from 
whence they issued, 10. They motives of their first excur- 
sions, 11. How they came to settle in the countries they 
conquered, ibid. A comparison drawn between them and 
the Romans, at the period of their irruptions, 12, efteq^ 
Compared with the native Americans, 15. The desolations 
they occasioned in Europe, ibid. The universal chan£;e 
made by them in the state of Europe, 16. The princij&s 
on which they made their settlements, IT. Origin of the 
feudal system, 18. See Feudal System. An inquiry into 
the administration of justice among, 47. Th^ private 
wars, 48. Destroy the monuments of the Roman arts, 78. 
Their contempt of the Romans, and hatred of their arts, 
195. Note a. Their aversion to Hterature, ibid. No authen- 
tic account of their origin, or ancient history existing, 196. 

Government, how limited by the feudal policy, 21. The efifects 
of the crusades on, 34. How affected by the enfranchise- 

• ment of cities, 36. Legiedative assembles how formed, 39. 
Private wars destructive to the authority of, 49. • Methods 
employed to abolish this hostile mode of redressing injuries, 
61 . How affected by the supreme independent jurisdictions 
of the barons, 62. The steps towards abolishing them, 67. 
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The origin and growth of royal courts of justice, ibid. How 
influenced hj the rerival of sdenoe and literature* 82. A 
view of, at the beginning of the fifteenth century, MU 
The power of monarcha then veiy limited, 89. Their re- 
Tenues small, 90. Their armies unfit for conquest, UbitL 
The princes hence incapable of extensive plans of operation, 

91. The kingdoms very little connected with eani other, 

92. How the efibrts of, from this period became more 
powerful and extensive, 95. The consequences of England 
losing its provinces in France, 96. The scheme of Louia 
XI. of France to extend the regal power, 101. See LouU 
XI. The power of the English crown enlai^ed, 106. See 
Henry YIL As also that of Spain, 107. Uow the use of 
standing armies became general, 115. A view of the poli- 
tical constitution of the several states of Europe, at the 
commencement of the sixteenth century, 126. In what 
respects the charters of communities granted by tiie kings 
of France, tended to introduce a regular form of, 83S. 

Greece, the breeding of sUk^worms, when introduce there* 
284. NoteTcm. 

Greek emperors, their magnificence at Constantinople, 227. 

Gregory of Tours, remarks on the state of Europe during the 
period of which he wrote the history, 26. 

%%«4<M.%« the Great, pope, his reason for granting liberty to 
his slaves, 243. 

««vM^«« VII. pope, the foundation of his contests with Henry 
IV. emperor of Qermany, 177. The mean submission he 
extorted from Henry, 178. His own account of this affiur, 
314. I^ole xU. 

Guelft and Ghibellines, rise of those factions in Germany, 178. 

GuicciardirU, the historian, instance of his superstitious rever- 
ence for pope Clement VII. 134, 135. 
Guntheratf a monk, his character of Constantinople, at the 
time when taken by the crusaders, 228. 

H 

MtanteaHe league, when formed, and its influence on the ex- 
tension of commerce, 86. 288. 

Hienry IV. of Castile solemnly tried and deposed by an assem- 
bly of Castilian nobles, 151. 

««%««^%««« emperor of Gtmnany, the humiliating state to which 
he was reduced by Pope Gre^ry VII. 178. 314. Naie xU. 

'v%n^M« VII. of England, his situation at his accession to the 
crown, 106. Enables his barons to break their entails and 
sell their estates, ibid. Prohibits his barons keeping re* 
tainers, 107. Enoouraees agriculture and commerce, ibid^ 

Herebannum, the nature oi this fine under the feudal policy^ 
explained, 209. 

Hermandadf Santa, account of that institution, 300. 

2 F 2 



$40 ivpm:. 

HiMpfff^ tibe newt rtffiy»»|^aws jfffAod a& {mmuM out. LS. 
^o/y Broth«f)bood, «a tuaoiwirfion in S|^«m under that name, 

on vihfli 4K»aMaii Ibisnel, 165. 
•<4^M LancU th^ cri|»w«l kidwsemeots of tiie Cbrirtiaiwi' to 

neflcue it (&wn iJie fannds of the l^deU« 27. See Cnuadetf 

md Pfter ike BenriL 
Mm mur^ pnnU of tbe «adMmt ftwedi^ ]»v lor detenniningy 

 g iM g <i i»f| i!, «n£Nioed bjr etetutes duziog the aiiddle i^gai» 247. 

^iMw, jtwfcwioe of their eotlMwisstic iwnaaD for w«r» 198. 

Boiamiuxmuxtsitbek policy und tnanaers, 19J). See €o«^. 



«/^iMr^ atmn^ and lonnidable nature of tboie troops* 191. 
iisyifrici chamEer of Genoaajr inrtituted, 181. The occasion 

ofitauvtitutioo, 3Uu 
Indiam» Harth Anamcaa, a comparieon diawrn betveea them 

aad the vkdmt G>efiBan9» 204. 
Industry f the spirit of, how excited bj the en&aiicfaiseniesits 

of dtiei, 41. 
i/ffim^t the adFuitmeg oC bejond cairalrj, taught to the xxst 

of Europe by the Swiss, 1 19. National bodies of, estahliahed 

in Gemiaay, 4M. In Fonee and Spain, 120. 
InheritaTicef and right of representation, between orphan grand- 

MII8 and their uncles, how decided in the tenth oentuzy^ 

InUrgU of money* the neoea^ty of adouttiog, ia a commezcial 
view, 285. Preposterously condemned by the churchmen 
of the middle aoea. *M* The cause hence, of the ^carbi- 
tant exactitNis ot tlie Lomb^ud bankers, ibid, 

Italy ^ when the cities o^ began to fi>nn themsdves into bodies 
pcrfitjc, 30. Comineroe first improved there» and the neaaons 
of it, 84. The revolutions in Europe occasioned by the 
invasion of, by Charles VIII. of France, 112. The state of, 

' at the time of this invasion, 113. The rapid success of 
Charles^ %Md, A combination of the states of, drives Charles 
out o^ and gives birth to the baianoe of power in Europe, 
115. The political situation of, at the oommeDoement of 
the sixteenth century, 126. The papacy, 127. Venice, 134. 
Florence, 138. Naples, 139. Milan, 1431 Evklencee of 
the desolation made there by the northern iniradera of the 
Boman empire, 201. How the cities ctU (rf>tained their 
municipal priv^ileges, 229« Note xv. State of, under Frederic 
!.» 330. Treaty otfConstatice between the free cities of* and 
the emperor Fredaric Aarbarossa, 231. 

Judg^nent of Goii, modes of acquittal by. in the law prooeed- 
ingi during the middle ages, S6. 256. Note zxii. 

Judicium Crucit, method of trial by, 257. 

JtaiMu IL pope, fonns a confederacy against "ihe Venetians At 
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C!ambray, I2f. Seizes part of the Venetian territories, Hid, 
The confederacy dissolved, 123. Turns his schemes against 
France, ibid. 

Jurigjprudencei ecclesiastical, more perfect in its plan than the 
ci^ courts in the middle ages, 52. See Law. 

Justice, an inquiry into the administration of, under the feu- 
dal policy, 47. The steps towards the improvement of, as 
civil liberty advanced, 4^ iiedress chiefly pursued by 
private wars, ibid. Methods taken to suppress private ware* 
49. Judicial combats prohibited, 52. The ddiects c^ judi- 
cial proceedings in the middle ages, 53. Compurgators^ 
the nature of that kind of evidence, 54. Methods of trial 
by ordeal, or acquittal by judgment of God, 56. Origin of 
the supreme independent jurisdictions of the feudal barons* 
62. The extent and bad effects of their privileges, ibid* 
The steps taken by monarchs to reduce the barons courts, 
66. The growth of royal courts of justice, ibid. Inquiry 
into the canon law, 67. How improved by the revival of 
the Roman law, 71. When the administration of, became 
a distinct profession, 73. 

JtuHzttf or supreme judge of Aracon, his office and privileges* 
154. An inquiry by whom this officer was elected, 289. 
Who was eligible to this office, 290. Nature of the tribunal 
appointed to control his administration, tMd» Instance of 
his extensive power, 291. 

K 

King, his power how circumscribed by the barons, imder the 
feudal system, 21. By what means the Crusades tended to 
enlarge the regal authority, 33. ^ 

Koran, its influence in checking the sultans of the Ottoman 
empire, 190. 



Land, how held at the establishment of the feudal system, 1^1. 
See Feudal Syttem. 

%^.>^. the property of, how considered by the ancient barba- 
rous nations, 207. ^ote viii. Allodial possession of, ex- 
plained, 208. The proprietors how subjected to military 
service, ibid. Allodial and beneficiary possession distin- 
guished, 209. Allodial property why generally converted 
into feudal, 211. 

Law, when the study of it became a distinct employment, 74 

««.v«. Canon, an inquiry into, 68. The maxims of, more equi- 
table than the civil courts of the middle ages, ibid. When 
first compiled, 273. 

•v%-v«. Roman, how it sunk into, oblivion, 69. Circumstances 
which favoured the revival of it* 70. Its effects in improv- 
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ing thfd idmixufltntioii of juBtiot» 7L Its npid ptogitess 
ov«r £uiope» 87i. Not€ xxr. 

JLavfrnrrowt, in the ScotUsh law, explained* 233. 

Ubfftif^ civil, ibe rise and progreas of^ traced* 38. How &- 
voured by the ordonnanoes <h XiOuia X. of Franoe» and his 
brother rhilip, 43^ The spirit of, bow excited in Fiwioe. 
240* Xoie xix. The partunUan included in his charters of, 
granted to husba n dn>en> 242. Note xx. The inflnence of 
the Christian reli^on in exteodiDgt 243. The several op- 
portunities of obtamingft 251. 

lAmogett council <^ its e^eavours to extinguish private wars, 
250. 

IMeratmre^ the cultivation of, grektlj instrumental in civilizing 
the natioDs (tf £urope« 78. Whj the first efforts of, Ui-di- 
lectedy 7ft. The good efiects nevertheless of the spirit of 
ioQuiry exerted, 80. How checked in its progress, 81. Is 
influence on manners snd government, 82. 

LUurgyt the preference between the Muearahic and Romish, 
bow aacotamed in Spain, 259. 

Lomibards, the first bankers in £)urope, 286. The motive of 
their exacting exorbitant interest, 267. 

JUmUm, its flourishing state at the time of Henry IL 239. 
Nate xvui. 

fdmii le Gros, of France^ lus inducement to grant privileges 
to towns within his own domains, 38. See Chsrterf, 

*• St. the great attention he paid to the administration of 
justice, in appeals which came before him, 269. 
v**^ X- of France, liis ordonnances in favour of civil liberty, ] 
45. 

■>«« XI. of France, his character, 101. His sdiemes for 
depressing the nobility, 102. Sows divisions among them, 
103. Increases the standing forces, ibid. Enlarges his re- 
venues of the crown, 104. His address in overruling the 
assembly of states, ibid. Extends the bounds of the French 
monarchy, 105. The activity of his external operations, 
ibid» His treacherous baseness towards the heiress of Bur- 
gundy, 108. The effects o€ his conduct, 109^ 
.%«%« XII. his hesitation in carrying on war against the pope, 
134. yoe. Asserts his right to the duchy ot Milan, and re- 
tains Liudovico Sforsa in prison, 144. _ 

M 

Mlanfred, his struggles for the-crown of Naples, 140. 

Mankind, the most calamitous period in the history oft pointed 
out, 16. 

Mtmnert, the barbarity of, under the feudal establishments, 
after the overthrow of the Roman empire, 25. When 
they began lo improve, 27. El&cts of the Crusades on, 
ibid. How imj^ved by the enfranchisement of cities, 41. 
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How improved by the erection of royal courts of justice, in 
opposition to the barons courts, 67. Effects of the revival 
of the Roman law on, 71. The beneficial tendency of the 
spirit of chivalry on, 76. How influenced by the pcogtem 
of science^ 78. How polished by the revival of oonuneroe, 
dO. 

Manumistionf particulars included in the charters of, granted 

- to husbandmen or slaves, 842. ^ote xx. The form of, 24S. 

MaximUian, archduice of Austria, married to Mary heiress of 
Burgundy, 111. The influence of this match on the state 
of Europe, ibid, 

.«^^^^<v%^ emperor, institutes the Imperial chamber, 181. 
Reforms the Aulic council, ibid. 

Medici, Cosmo di, the first of the name, the influence be ac* 
quiz^d in Florence, 138. 

MUanf the state of the duchy of, at the commencement of 
the sixteenth century, 143. Rise and progress of the dis- 
putes concerning the succession to, ibid, 

MM, the human, a view of, under the firat establishment of 
the feudal policy in £un^, 24. The sera of its ultimate 
depression, and commencement of its improvement, 25. 
The progress of its operations, before the full exertion of 
it, 78. 

Mi»isteriaks, a class of the ObUti, or voluntary slaves, the 
pious motives of the obligations they entered into, 224. 

Moors, make a conquest of Spain, 146. By what means weak- 
ened during their establishment there, 147. Remarks on 
their conduct in Spain, 148. 

MiMicijpal privileges, how obtained by the cities c^ Italy, 229. 
Note XV. Secured to them by the treaty of Constance, 232, 
The favourite state of, under the Roman government, 237. 
Note xvi. 

N 

Naples, a view of the constitution of that kingdom, at the 
commencement of the sixteenth century, 139. The turbu- 
lent unsettled state of that kin^om, ibid. State of the 
disputes concerning the succession of the crown of, 140. 
The pretensions ol the French and ^anish monarchs to 
the crown of, 142. 

Narboime, community of, preamble to the writ of summons of 
JPmiip the Long to, 241. 

Navigation, proof of the imperfect state of, during the middle 
ages, 288. 

Netherlands, vigorous prosecution of the manufactures of hemp 
and flax there, on the revival of commerce in £ur6pe, 86. 

Normans, why so few traces of theit usages and language to 
be found in England, in compaiiaon with those of the 
SaxoQ9» 197. Note iv. 
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OUsli, or voluntaiT sLaves, the classes of, specified, 245. 

Ordeal^ methods of trial by, during the middle ages, 55. The 
influence of superstition in dictating these means, 56. 

Otto^ Frisinfiensis, his account of the state of Italy under 
Frederic!., 236. 

Ottoman empire, the origin, and despotic nature of, 18S(. Be- 
comes formidable to the Christian powers, 192. 



Papacy, See Popedom* 

Paper ^ when first made of the present material, 221. 

Plum, an inquiry into the pre-eminent jurisdiction of its par- 

' liament over the other parliaments of France, 172. its 
origin traced, 31 1. The royal edicts registered \xji before 
admitted to be laws, 312. 

PmrliamenU, or legislative assemblies, how formed under the 
feudal policy, 42. How altered by the progress of civil 
liberty, 43. 

People, their wretched servile state under the feudal system* 
22. 44. Released from theb slavish state by the enfran- 
chisement of cities, 42. How they obtained a representa- 
tion in national coundls, 43. Those who lived in the 
country and cultivated the ground, an inquiry into their 
condition under the feudal policy, 216. Note ix. 

PerHOf murder in, how punished there, 265. 

Peter the hermit, excites the European princes to undertake 
the Holy War, 29. 

'VM^'^ IV. king of Aragon, defeats the leaders of the Aragcmese 
union, and destroys the privilege of these associations, 294. 

PhUip the long, preamble to his writ of summons to the com- 
munity of Narbonne, 241. 

PhUotophijy cultivated by the Arabians, when lost in Eiurope, 
278. Note xxviii. Its progress from them into Europe. 279i. 

Pilgrimages^ to the Holy Land, when first undertaken, 27. 
See Ctueadet, and Pettr the Hermit, 

Piacentia, council of, the Holy War resolved on by, 28. See 
Peter the Hermit, and Crusades, 

Plunder, how divided among the ancient northern nations, 
18. Illustrated in an ane<xlote of Clovis. 206. Note vii. 

Popedom, the highest dignity in £urope at the commence- 
ment of the sixteenth century, 127. Origin and progress 
of the papal power, 134. The territories of the popes un- 
equal to the support of th^r spiritual jurisdiction, tMiL 
Their authority in their own territories: extremely limited, 
128. The check they received from the Roman barons, 
130. Nicholas Rienzo attempts to establish a democratical 
government in Rome, and to destroy the papal juxisdiction. 
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Hid. The papal authority considerably strengthened by 
the Popes ^exaader VI. and Julius II. 131. See Julius if. 
The permanent nature of ecclesiastical dominion, 133. The 
civil administration of, not uniform or consistent, U»d> 
Borne the school of political intrigue during the sixteenth 
century, ibid. The advants^es derived from the union of 
spiritual and temporal authority, 131. A view of the coa* 
tests between thie pK>pes and the emperors of Oermany, 178. 

Popuhusttess of the andent northern nations, an inquiry into, 10. 

PfitcuSf extract from his account of the Homan embassy to 
Attlja ]aja^ of the Huna, 196. Nute iii. 

Procopitu^ h^B account of the cruel devastations made by the 
irruption of the northern nations, 197. Note v. 198, 199. 

Property^ the possession of, how secured by the French char- 
ters ii communities, ;S32. 

ProvedUoHg m the Venetian policy, their office, 136. 

It 

B^lgim, haw corrupted by the nocthem nations estabiiaiied 
in Europe under the feudal p^icy, 2^ Its influence in 
fieeing mankind from the feuoal aervitade, tl^ 

Rej^edglmg^ the riglit oC;iiiihe lawof ScoilaiMi, explained, 267. 

RefMoeh^ wordb of, the mcieiit Swediaii law of aatSa&ction 
for, SS& 

Btnemmty xoydL, very small under the fbudal policy, JHX By 
what means increased, ISO. 

iB&ise, ori^ and intention of the kagsK of, 257. 

JSienea, Nichobs, endearoun to rescue Borne from the papal 
authority, and establish ademocnEtical form of govenraient 
there, 130. 

Robbert^ the anathema pronounced against them daring the 
middle ages, 283. 

Rodtdph of Hapsburgh, how he attained dection to the em- 
pire of Germany, 179. 

Rowumt, an inquiry into those advantages which enabled them 
to conquer the rest of Europe, 8. The improvements 
they communicated in return tor their conquests, itM- The 
disadvantages the provinces labouned under, from their 
dominion, 9. Theu: empire overturned by the irruption 
of the barbarous nations, iM» The concurrent causes of 
their ruin, 10. A. comparison drawn between tiiem and 
the northern nations, 13. All the civil arts established by 
them obliterated, 1 5. The monuments of their arts indus- 
triously destroyed by their barbarous invaders, 79. 

Rome^ papaL See Popedom^ 

Royal truce, an account of, 252. 

is 

SaUe kwB, the manner ia which they were enacted, 303* 
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Saxoni, why so many traces of their laws, language, and cus- 
toms to be found in England, 196. Note iv. Inquiry into 
their laws for putting an end to private wars, 254. 

Science, the revival and progress of, how far instrumental in 
civilizing the nations of Europe, 78. A sunmiary view of 
the revival and progress of, in Europe, 279. 

SJbrza, Francis, the foundation of his pretensions to the duchy 
of Milan, 144. Is murdered by his uncle Ludovico, 145^ 

%^4y^%^^ Ludovico, his private views in engaging Charles VIIL 
of France to invade Italy, 112. See Charles VlII. Murders 
his nephew Francis, and seizes Milan, 145. Is stripped of lus 
dominions by Louis XII. of France, and dies in prison, ibid» 

Shipwrecks, the right lords of manors claim to, whence do- 
rived, 282. 

SUk, the rarity of, and the high price it bore in ancient Bome« 
remarked, 284. Note xxx. The breeding of nlk-worms, 
when introduced into Greece, ibid. 

Slanet, letters of, in the law of Scotland, what, 264. 

Slaoet, under the feudal policy, their wretched state, 216. Nifte 
xi. Oblati, or voluntary slaves, the several classeB of^ 245. 

Society, civil, the rude state of, under tJie feudal establishmoits 
after the downfal of the Boman empire, 23. The influence 
of the Crusades on, 31. How improved by the establish- 
ment of municipal commufiities, 36. The effects the en- 
franchisements of the people had on, 46. Private wars how 
destructive to, 48. These intestine hostilities, how sup- 
pressed, 51. The administration of justice improved by the 
prohibition of judicial combats, 6i. The growth of royal 
courts of justice, in opposition to the barons courts, 62. 
How advanced by the revival of the Roman law, 71. The 
effects of the spirit of chivalry in improving, 75. The re- 
vival of commerce and its influences, 83. 

Solyman, sultan, his character, 192. 

Sjpain, a summary view of its situation, at the commencement 
of the fifteenth century, 88. The power of the crown of, 
how extended by Ferdinand, 107. Naticmal infantry estab- 
lished in, 118. Is conquered by- the Vandals, and after by 
the Moors, 146. The empire of the Moors in, how weaken- 
ed, 147. Rise of the kin^oms of Castile and Aragon, 146. 
Their union into the Spanish monarchy, ibid. . The ancient 
customs still retained amidst all its revolutions, 149. Pecu- 
liarities in its constitutions and laws, remarked, 150. See 
Aragon and CaitUe, Various causes which contributed to 
limit the regal power in, 158. The cities of, how they at- 
tained their consideration and power, 160. The schemes 
of Ferdinand and Isabella, to exalt the regal power, 161. 
The grand masterships of the three orders, annexed to the 
crown, 163. The association of the Holy Brotherhood^ on 
what occasion formed, 165. The tendency of this associa^ 
tion to abridge the territorial juiisdictions of the barons. 
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iM. The cruel devastations made by the Vandala in the 
invasion of that province, 197. Note v. When the cities of, 
acquired municipal privileges, 238. Note xviii. The long 
continuance of the practice of private wars there, S54. The 
total annual revenue of the nobilty, in the time of Charles V. 
296. Note xxxiv. An inquiry into the origin of communi- 
ties or free cities in, 297. 

St.Jago, the military order of, when and on what occasion 
instituted, 298. Note xxxvi. 

Standing armies. See Armies. 

States general of France, causes which rendered their autho- 
rity imperfect, 169. When they lost their legblative au- 
thority, ibid. When first assembled, 310. The form of 
proceeding in them, ibid. 

Stephen earl of Chartres and Blois, his account of the progiess 
of the Crusaders, 225. 

Stemhook^ his account of the ancient Swedish law of satis&o- 
tion for words of reproach, 257. 

Strangers, in what light considered, and how treated during 
the middle ages, and under the feudal policy, 281. 

S't^r-canes, when first brought from Asia into Europe, and 
thence carried to America, 265. 

SuUanSf Turkish, their despotic power, 190. How nevertheless 
Umited, 191. 

Superstitionf its influence m the legal proceedings during the 
nuddle ages, 56. 57. 

Swiss, the Bupexior discipline of their troops, in the fiileenth 
century, 117. Teach other nations the advantages of in- 
fantry over cavahry, ibid, 

T 

Tacitus t his account of the ancient Crermans compared with 
that of Csesar, 202. Note vL 

Tenures, feudal, the origin of, 19. See Feudal System and Land. 

Theokgyy scholastic, the first literary pursuits at the revival 
of learning in Europe, 79. 

Truce of God, an account of, 250. 

Turkey, origin of its government, 188. The despotic genius 
of this government, 189.. No hereditary nobuity in, ibid. 
The authority of the sultans, how checked, 190. Origin 
of the Janizaries, 191. Becomes formidable to the Chris- 
tian princes, 193. 

V & U 

VandaUy their cruel devastations in the invasion of Spain, 197. 
Note V. %'he havoc made by them in Africa, 198. See Goths. 

Vassals under the feudal system, a view of their slavish con- 
dition, 18. 44. How they obtained enfranchisement, 44. 
How anciently distinguished from freemen, 209. Their 
wretched state under their feudal masters, 216. Note ix. 
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Venice^ the long duration of its civil constitution, and its 
floarishins state at the time of the league <£ Cambrajy 121. 
Its possessions dismeinbered bj the confederates, 12t. IXs- 
solves the confederacy, 123. Its rise and prc^ess, 136. 
Defects in its constitution, SnS, The excelkncj of its naval 
institutions, 137. Its extensive commerce, 136. 

VUcoHti^ rise of the family of, in MHan, 144. 

CTifjoff of the Aragonese noUes to contronl the undue exercise 
of regal power, explained, ^9^» Nfrie xxxii. This privilege 
abrogated by Peter FV., 293. 

Vwner^^et^ the first estabtiahment of, in Europe, 279. 

W 

Wair^ a> cominuison between the manner of carrying on, by 
barbarous and by civilized nations, 14. Hew rendered &&> 
ble in its operations by l^e feudal policy* 20. The profes- 
sion of arms, the most honoural^ in uneivifized nations, 
46. The rise of standing ffimties traced, 98*. By what 
means standing forces became genenJ, 1 16. The saperio- 
rity of infantry in, how taught, 117. 

WarSi private, for the redressiitg poisonal isijuries, under tiiie 
feudal poUcy, an inquiry into, 48. Methods taken to abo> 
Hsh this hostile practice, 51. Judicial combat prohibited, 

« 52; Inquiry^to the sources of these customs, 246. Note 
xxi. Who entitled to the privileges of exercising, 247. 
On what occaraons undertaken, iM<}. Who included,, or 
bound to engage in these disputes, 248. Who excluded 
from underts^ing, Hb^d, The cruel manner of prosecuting 
them, 249. A chronological account of the expedients 
made use of to suppress them, i^. Truce of Gody an account 
o#, ddO. Brotherhood. ofGod^ an account ol^ 251. Rbifal trmeey 
what, 252. Saxon laws of England, fbr putting an end to 
them, 254. The obstmate attachment of the Spaniards to 
tfass practice, .255* The calamities occasdoned in Germany 
by, iW/f. 

WeUh^ ancient, strangers killed with impunity by them, 282. 

WiSUty widow of duke Hugo,, extract &om her charter of nunu« 
mission^ granted to Cleriza, one of her slaves, 243. 

WiUermuty archbi^op of Tyre, his account of Constantinople, 
228i 

Wittikindus, abbot, his testimony in favour of the judicial 
combat, 216. ^ 

END OF THE FIRST VOLUME. 
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